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QUESTIONS PRESENTED 
Whether the trial court erred: 


1. In admitting into evidence Traffic Regulation 39(b) 
relative to a turn signal during the last 100 feet traveled 
when the evidence established there was a stop made for 
a traffic light prior to the turn and the administrative 
interpretation was that the regulation was inapplicable 
under such circumstances. 


2. In failing to grant an instruction relative to right-of- 
way under a traffic regulation upon which an important part 
of the defense was predicated. 


3. In denying an instruction that a physician’s testimony 
should be disregarded which did not establish with reason- 
able certainty that the conditions found were caused by 
the accident. 


4. In granting an instruction relative to future pain, 
discomfort and mental anguish in the absence of medical 
testimony that there would be such elements of damage 
in the future. 


5. In denying leave to amend the pleadings to assert the 
defense of assumption of risk when facts appeared at the 
trial indicating overindulgence in liquor by an automobile 
driver in his passenger’s presence. 
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STATUTES AND REGULATIONS 
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Federal Rule of Civil Procedure 15(b) 
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IN THE 


United States Court of Appeals 


No. 14,082 


A. B. & W. Transrr Co., a body corporate, Appellant, 
v. 


LavkeEN Kunz, Nestor D. Sancuez, Individually and to 
the use of National Surety Co., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


eee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from final judgments for personal injuries 
in favor of an automobile passenger and driver against a 
bus company. Jurisdiction of this Court to hear the appeal 
is based upon U.S. Code, Title 28, Section 1291. The 
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complaint, answer of Transit Company, answer and cross- 
claim of automobile driver, answer to cross-claim and final 
judgments appear on pages 2, 4, 5, 8 and 12-14, respectively, 
of the joint appendix. 


STATEMENT OF CASE 


Appellee Kunz, plaintiff below, filed a complaint for 
personal injuries against both appellant A. B. & W. Transit 
Company and the appellee Sanchez, driver of the auto- 
mobile in which she was a passenger when it collided at an 
intersection with a left-turning bus (App. 2). Answering, 
each denied negligence and filed a cross-claim for contribu- 
tion (App. 4, 5). The autoist’s cross-claim also sought 
damages for his personal injuries and property damage 
resulting from the collision (App. 7).* Four interroga- 
tories were answered by the jury to the effect that the 
collision was proximately caused by the sole negligence of 
Transit and damages were awarded against it in favor of 
both automobile passenger and automobile driver (App. 
11-12). This appeal is based upon errors in admission 
into evidence of a traffic regulation which required a turn 
signal during the last 100 feet before the turn; refusal of 
an instruction relative to right-of-way which embodied 
one of Transit’s principal theories of defense; denial of 
an instruction that a physician’s testimony was to be dis- 
regarded where he testified only as to ‘‘possibility’’ of 
causal connection; grant of an instruction on future pain 
and mental anguish when there was no supporting medical 
evidence; and denial of Transit’s motion to amend its 
answer to add the defense of assumption of risk in order 
to conform to evidence of liquor consumption by the auto 
driver in the presence of his passenger. 


The collision occurred shortly after 12:30 A.M. the 
morning of September 18, 1954 (App. 20; 26; 45) within 





* During the trial, when it developed that part of the autoist’s property 
damage had been paid by National Surety Company, the autoist amended his 
cross-claim to sue also ‘‘to the use of’’ said insurer (App. 64-65). 
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the intersection of Constitution Avenue and 23rd Street, 
Northwest (App. 26). The west-bound bus had come to 
a standstill next to the center of Constitution Avenue for 
a red traffic signal preparatory to turning south toward 
The Lincoln Memorial (App. 45; 53). Two uninvolved 
east-bound automobiles were yielded the right-of-way by 
the bus after the signal turned green (App. 46; 27; 53). 
The bus driver and a disinterested bus passenger testified 
that the left turn flashing signal of the bus was on ‘‘when 
the light turned green’’ (App. 46) and ‘‘before we got to 
23rd’? (App. 57). Both the auto driver and appellee auto 
passenger saw oncoming lights when their east-bound auto 
on Constitution Avenue was from five to ten car lengths 
(App. 34-35; 38) or a block (App. 17) behind the two 
uninvolved cars. They claimed to have first noticed only 
the headlights (App. 35, 39; 24) and neither testified to 
having seen the bus after first sighting it until it was almost 
in contact with their automobile (App. 35, 39; 17). Speed 
of the bus in its turn was from 5 to 10 miles an hour 
(App. 50, 64). After the accident it was standing 13 feet 
north of the south curb of Constitution Avenue which was 
80 feet wide (App. 26, 29). Points of damage on the two 
vehicles were the right front corner of the bus and the left 
front on the side of the auto (App. 47-48; 54). 


Over Transit’s objection (App. 68) the court admitted 
into evidence a traffic regulation requiring that a signal 
of intention to turn be given for the last 100 feet traveled 
prior to turning (App. 89, 99-100). An Assistant Corpora- 
tion Counsel for the District of Columbia testified that 
to his knowledge the uniform interpretation of his govern- 
mental department which was charged with prosecuting 
violations of the traffic regulations was that this regulation 
applied to moving traffic and not to a turning vehicle 
which had been forced to stop for a traffic light (App. 
76-77, 79, 80, 82, 83). The traffic code, he said, is not 
sufficiently detailed to cover all factual situations (App. 
88, 89). 
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The court rejected Transit’s Requested Instruction No. 
2 relative to right-of-way after the giving of an appropri- 
ate signal (App. 93-94). 


Dr. Robert Taylor testified to having examined the auto- 
mobile passenger, but as to causation of her complaints 
said only that he felt ‘‘possibly’’ they were due to the 
shock of the accident (App. 42). The court refused to grant 
Transit’s Requested Instruction No. 3 directing the jury 
to disregard Dr. Taylor’s testimony (App. 94) and granted 
over Transit’s objection the part of Plaintiff’s Request for 
Instruction No. 7 permitting an award for pain, discomfort 
and mental anguish ‘‘in the future’? (App. 92) although 
no physician had testified that there would be any future 
trouble. 


The automobile driver and his passenger testified that 
after reaching a restaurant at about 9:30 or 10:00 P.M. 
each consumed one and a part of a second martini prior 
to their meal (App. 34, 36, 66; 15, 16, 19). At 6:00 A.M. 
the following day the nurse’s note on the hospital records 
telative to the driver was ‘‘Alcoholic smell on breath’’ 
(App. 70). Transit thereupon moved to amend its plead- 
ings to assert the defense of assumption of risk in the 
auto passenger’s case due to the notation of alcoholic 
breath on the driver eight hours after the consumption of 
the drinks (App. 72). Counsel for the driver joined in 
the motion (App. 302), but the court declined to allow 
the amendment (App. 73). 


Transit’s motion for a new trial as to both auto passenger 
and driver was denied. 


REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations for the District 
of Columbia (effective May 1, 1953) contain the following: 


““Sec. 39(b) A signal of intention to turn right or left 
when required shall be given continuously during not 
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less than the last 100 feet traveled by the vehicle 
before turning. 
* e * 

““Sec. 47(a) The driver of a vehicle within an inter- 
section intending to turn to the left shall yield the 
right-of-way to any vehicle approaching from the 
opposite direction which is within the intersection or 
so close thereto as to constitute an immediate hazard, 
but said driver having so yielded and having given a 
signal when and as required by these regulations, may 
make such left turn and the drivers of all other vehicles 
approaching the intersection from said opposite direc- 
tion shall yield the right-of-way to the vehicle making 
the left turn.”’ 


STATEMENT OF POINTS 
The court erred in: 


1. Admitting into evidence Section 39(b) of the Traffic 
Regulations relative to signalling for the last 100 feet 
prior to the turn. 


2. Denying Transit’s Requested Instruction No. 2 as 
follows: 


“<The jury is instructed that under Section 47(a) of the 
traffic regulations the driver of a vehicle within an 
intersection intending to turn left, after having yielded 
the right-of-way to any vehicle approaching from the 
opposite direction which is within the intersection or so 
close thereto as to constitute an immediate hazard, 
thereafter, upon making an appropriate signal, may 
make such left turn and the driver of all other vehicles 
approaching from the opposite direction shall yield the 
right-of-way to the vehicle making the left turn.’’ 


3. Denying Transit’s Requested Instruction No. 3, as 
follows: 


‘‘The jury is instructed that the law does not permit 
speculation or the indulgence in mere possibility. For 
that reason you are instructed to disregard the testi- 
mony of Dr. Robert Taylor because as a matter of law 
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the conditions found by him were not sufficiently re- 
lated by his testimony to the accident complained of.’’ 


4. Giving this portion of Plaintiff’s Request for In- 
struction No. 7: 


««_.. and for such pain, discomfort and mental anguish, 
if any, as she is reasonably certain to suffer in the 
future from the same cause.”’ 


5. Denying Transit’s motion for leave to amend to add 
the defense of assumption of risk on the automobile passen- 
ger’s part. 


SUMMARY OF ARGUMENT 


Traffic Regulation 39(b) was improperly admitted be- 
cause it was designed to cover the situation where a moving 
vehicle approaches and, without stopping, makes a turn. 
The situation where a vehicle comes to a stop for a traffic 
signal prior to making a turn is not covered by Traffic 
Regulation 39(b) and the court erred in permitting the 
jury to consider it. Any doubt in the court’s mind as to 
the application of the regulation should have been dispelled 
by the administrative interpretation of the Corporation 
Counsel’s Office, the governmental agency charged with 
prosecution of traffic regulation violations. Because it is 
the court’s duty, not that of the jury, to decide what statu- 
tory prohibitions may properly be considered under the 
evidence, the court’s general charge on proximate cause 
as a necessary finding for liability based on the regulation 
did not cure the error of admitting the regulation. 


Transit’s Requested Instruction No. 2 set forth for the 
jury a vital theory of its defense, that having given ‘‘an 
appropriate signal’’, having yielded the right-of-way to 
vehicles already in the intersection or so close as to be an 
immediate hazard, its left-turning bus had the right-of-way 
and the driver approaching from the opposite direction, as 
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was cross-claimant, should have yielded it instead of pro- 
ceeding blindly on into the intersection. 


Transit’s Instruction No. 3 specifically told the jury to 
disregard the testimony of a particular medical witness 
because there was no causal relationship established with 
reasonable certainty between the conditions found by him 
and the accident. The instruction was equivalent to a 
motion to strike the testimony and no reason appears 
why it should not have been given. 


Whether there would be pain, discomfort and consequent 
mental anguish in the future was a matter upon which 
expert testimony was indispensable. No physician so testi- 
fied with respect to the automobile passenger; therefore, 
the part of her Request for Instruction No. 7 relative to 
‘“‘the future’? was without adequate foundation in the 
evidence. 


In recent cases involving automobile passengers this 
Court has approved an assumption of risk defense when 
there was an alcoholic smell on a driver’s breath shortly 
after an accident. A fortiori, when it developed at the 
trial that the smell of alcohol persisted eight hours and 
one full dinner after consumption of liquor, the defense 
was eminently appropriate. Under modern procedure 
Transit should have been permitted to amend its pleadings 
to conform to the evidence. It was error for the court 
to keep submission of the issue from the jury because driver 
intoxication was not sufficiently established to the Court’s 
personal satisfaction. 


ARGUMENT 
1, Prejudicial Error Was Committed in Admitting Into 
Evidence an Inapplicable Traffic Regulation 
Section 39(b), which was admitted over Transit’s 
objection (App. 68), is part of the 1953 Traffic and Motor 
Vehicle Regulations for the District of Columbia. Like 
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many codes, the District of Columbia regulations are not 
all-inclusive and do not specifically cover all the factual 
situations which arise. As the Assistant Corporation 
Counsel, whose office is charged with prosecuting violations, 
testified (App. 88) : 


‘*... these regulations are fine as far as they go. They 
leave an awful lot to be desired in that they have never 
been sufficiently detailed and sufficiently documented, 
really, so as to cover a thousand and one things which 
can and do arise. In other words, you could look 
through here all day long and try to find something that 
anne’ to a given set of facts, and you wouldn’t 
d it.’’ 


The full text of parts (a) and (b) of Section 39 provides: 


‘¢(a) No person shall turn a vehicle at an intersection 
unless the vehicle is in proper position upon the road- 
way as required in Section 36, or turn a vehicle to 
enter a private road or driveway or otherwise turn a 
vehicle from a direct course or move right or left upon 
a roadway unless and until such movement can be made 
with reasonable safety. No person shall so turn any 
vehicle without giving an appropriate signal in the 
manner hereinafter provided in the event any other 
traffic may be affected by such movement. 


‘*(b) A signal of intention to turn right or left when 
required shall be given continuously during not less 
than the last 100 feet traveled by the vehicle before 
turning.”’ 


If Section 39(b) were to be applied literally to every 
turn, irrespective of circumstances, it would lead to an 
absurdity. For example, if an automobile had been parked 
fifty feet from a corner for two hours while its driver 
attended a motion picture show, a literal application would 
require such a driver wishing to make a right turn first 
to back up in order to give a signal ‘‘during the last 100 
feet traveled by the vehicle before turning’’. Obviously, 
this was not the intent of the regulation. Similarly, the 
situation of a stop for a red light involved in the case at 
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bar is not the continuously moving vehicle at which the 
regulation was aimed. The trial court was troubled by 
_ the consideration that if Section 39(b) were not applied, 
then no other traffic regulation specifically directed a signal 
of intention to turn (App. 87). Yet gaps in statutory enact- 
ments are common and do not justify straining what is 
- expressed to include a factual situation which was not 
' intended. Such a stretching is certainly unwarranted in a 
civil case where the common law requirement of reason- 
| able care would doubtless require an appropriate warning 
of intent prior to a turn at an intersection. Section 39(b) 
' was prejudicial to Transit in view of the court’s instruction 
to the jury that ‘‘the violating of a traffic regulation is 
as a matter of law negligence’’ (App. 387). 


| Jt is respectfully submitted that Section 39(b) was not 

intended to apply to standing vehicles. If there were any 
doubt as to its inapplicability this should have been resolved 
when the Assistant Corporation Counsel unequivocally 
testified that: 


‘‘the regulation was intended to apply to moving traffic 
as it approached an intersection, as distinguished from 
traffic which would, by virtue of the light condition at 
the intersection, be required to stop before continuing 
its course (App. 76-77) ; 


“‘T not only don’t think it would be involved, I do not 
think you would have grounds on which to actually 
eae a man and take him into Traffic Court (App. 79) ; 


. that regulation was always construed by me, and 
every other Assistant that I am personally familiar 
with, ne wee to apply to moving traffic ... 
SESE 

oe Regulation 39(b) in my opinion would have 
no more applicability than—none—let’s say it that 
way (App. 81) ; 

“‘T don’t think 39(b) has any applicability (App. 82) ; 


‘Tf a vehicle is required to stop because of a changed 
traffic light, or a traffic light that is against his for- 
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ward motion, or his right to proceed in a forward 
direction, I would say that 39(b) is not applicable 
with respect to whether or not he was making his turn 
in compliance with the regulation’’ (App. 83). 


The foregoing administrative interpretation should have 
persuaded the court to exclude the inapplicable regulation, 
rather than to admit it and leave the jury to apply or reject 
it according to its determination of proximate cause (App. 
103-104). As this court stated in Hecht Co. v. McLaughlin, 
93 U.S. App. D.C. 382, 384, 214 F. 2d 212, 214 (1954) in 
reversing a trial court for rejecting proferred testimony 
from a building department officer to the effect that a 
certain building regulation did not apply to the situation 
before the court: 


_‘*.,. where the language of an ordinance or regulation 

is doubtful and open to different interpretations the 
construction placed upon it by the department charged 
with its execution will generally control.’’ 


The probability is that the jury concluded a signal had not 
been given by the bus for 100 feet prior to coming to a 
stop and later turning and that this accounted for its hold- 
ings against Transit in favor of the autoist and the autoist’s 
passenger. 


2. The Court Incorrectly Denied an Instruction Which Em- 
bodied a Correct Statement of Law and Which Was a 
' Principal Theory of the Transit Defense 


Transit tendered the following as its Requested Instruc- 
tion No. 2 (App. 10-11): 


‘‘The jury is instructed that under Section 47(a) of 
the traffic regulations the driver of a vehicle within an 
intersection intending to turn left, after having yielded 
the right-of-way to any vehicle e approaching from the 


opposite direction which is within the intersection or 
so close thereto as to constitute an immediate hazard, 
thereafter, upon making an appropriate signal, may 
make such left turn and the driver of all other 
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vehicles approaching from the opposite direction shall 
yield the right-of-way to the vehicle making the left 
turn.”’ 


The court rejected the instruction upon the ground that 
it would not pick out and repeat one regulation from those 
given in evidence (App. 93, 94). Transit argued to no 
avail that this particular regulation was the crux of the 
defense, its whole theory and that it was entitled to have 
the jury instructed on it (App. 94). 


It has been long established law that a party is entitled 
to have his theory of the case as embodied in a correct 
statement of the law given to the jury as an instruction 
from the court and that vague generalities are not an ade- 
quate substitute for this right. Thus, in Thorwegan v. 
King, 111 U.S. 549 (1884), in reversing for failure to give 
the instruction asked for, the Court said: 


‘<The proposition contained in the request is a correct 
statement of the law and strictly applicable to the 
ease. The defendant was entitled to have it given to 
the jury, if not in the precise form asked, at least 
in substance.”’ 


Similarly, this Court reversed in District of Columbia v. 
Gray, 1 App. D.C. 500, 506 (1893), saying: 


‘‘, . . when a prayer for instructions is presented 
to a trial judge, and the prayer itself is sound in law 
and applicable to the testimony in the case, it is 
error in him not to instruct the jury in some sufficient 
form specifically, and not by vague generalities, upon 
the precise point to which the instruction is directed, 
if it is a material point in the case.’’ 

The foregoing quotation from the Gray case was repeated 

in Egan v. United States, 52 App. D.C. 384, 393, 287 Fed. 

958, 967 (1923), plus this additional quote: 


‘“Vague generalities addressed to a jury cannot supply 
the place of specific instructions. The very purpose of 
instructions is to direct the attention of the jury 
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specifically to the matters relied on by the parties, 
and to remove the subject of controversy from the 
domain of vague generality.”’ 


Therefore, the error in denying Transit’s Requested 
Instruction No. 2 was not cured by charging generally, as 
the court did (App. 102) that violation of a traffic regula- 
tion is as a matter of law negligence. Such a passing 
remark relegated the one upon which Transit expressly 
relied among those introduced by other parties. The point 
which Transit wished made clear to the jury was obscured 
and Transit was deprived of an instruction ‘‘from the 
court’? embodying the law which Transit believed to be 
controlling. The previously urged error of admitting 
Trafic Regulation 39(b) was compounded by denial of 
Transit’s Requested Instruction No. 2 which pointed out 
that under Traffic Regulation 47(a), after yielding to 
drivers in immediate proximity and giving ‘‘an approxi- 
mate signal’’ the bus driver had the right-of-way and 
could proceed with his left turn under the reasonable 
expectation that a vehicle approaching from the opposite 
direction which was not an immediate hazard would yield 
the right-of-way to the bus. Denial of the requested instruc- 
tion, which specifically pointed up the theory that con- 
stituted a major part in Transit’s defense, left the jury 
free to conclude that giving ‘‘an appropriate signal’? was 
not enough and that simce no one had testified that the 
bus driver had signalled for 100 feet before stopping and 
then starting to turn, Transit should be held liable for the 
collision. Moreover, the court’s general charge about 
liability based on a traffic regulation (App. 102) entirely 
missed the point of Instruction No. 2 which was based upon 
non-liability by reason of a reasonable right-of-way pos- 
sessed under certain circumstances by a left-turning 
vehicle. 
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3. The Court Erred in Denying an Instruction to Disregard the 
Physician’s Testimony Who Had Not With Reasonable Cer- 
tainty Connected the Conditions He Observed With the 
Accident 


Transit’s Requested Instruction No. 3 provided (App. 
11): 


The jury is instructed that the law does not permit 
speculation or indulgence in mere possibility. For 
that reason you are instructed to disregard the testi- 
mony of Dr. Robert Taylor because as a matter of 
law the conditions found by him were causally not 
sufficiently related by his SonaiGne to the accident 
complained of. 


The court rejected this instruction, saying that it would 
tell the jury that the testimony that certain things were 
possible is not sufficient to justify the conclusion that they 
were the result. (App. 94, 95). 


Dr. Taylor’s testimony had been ‘‘I felt that possibly it 
(the prevailing complaints) was due to the shock of the 
accident.’’? (App. 42). The charge actually given by the 
Court was (App. 105) : 


‘<The mere possibility that they were caused by the 
accident would not in itself suffice to show that they 
were so caused.’’ 


This falls far short of telling the jury that it is to dis- 
regard the particular physician’s testimony—a proposition 
with which the court apparently had agreed when the matter 
of the inadequacy of Dr. Taylor’s testimony was first 
raised in connection with his bill when the following 
occurred (App. 50-51) : 


Mr. Roserson: While we are on the subject, would 
Your Honor consider at this time instructing the jury 
to disregard the testimony of Dr. Taylor on the ground 
that a mere possibility is not sufficient? 


Tue Court: Well, I will do that at the time of my 
general instructions, that they must be satisfied by 
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a preponderance of the testimony that the treatment of 
the doctor is relating to a matter that was shown 
by the evidence to have been the result of her injury. 


Mr. Roserson: Well, I will draft a specific instruction 
because I would like—I think it should be a little bit 
stronger with respect to the one doctor that said—that 
specifically said this was only a possibility. 

Tue Court: Yes, I think you are entitled to that state- 
ment. (Emphasis added). 


The trial court thus recognized, but later failed to give 
effect to, the established legal principle that causation of 
physical complaints, like their persistence into the future, 
is a technical matter upon which a jury of laymen must 
have the aid of expert testimony. The question of medical 
causation, except in a few extraordinary circumstances, is 
a matter on which there must be professional opinion. 
Thus, in reversing a case where the jury was permitted to 
pass on the causal connection between a cancer and the 
defendant dentist’s treatment, the Court said in Kasmer. 
v. Sternal, 83 U.S. App. D.C. 50, 52, 165 F. 2d 624, 626 
(1948) : 


‘*Here as we have seen, we have @ case in which there 
is not a jot or tittle of evidence as to what caused 
the cancer. ... In such a case a jury may not 
speculate, and this is true even if it were shown that 
what defendant did might or might not have caused 
the cancer, for in such case the vital question would 
still be left wholly in the realm of conjecture. ... 


‘‘The final and decisive inquiry in this case, . . . is 
whether anything done by defendant .. . produced the 
eancer. That,...is.a question of fact, and not a matter 
of speculative conjecture. Clearly the case is one in 
which plaintiff must rely upon his medical evidence. 
And this, ... goes no farther than to show a possibility 
that irritation produced by defendant’s dentures might 
have produced or spread the cancer. This is not enough 
and . leaves the question wholly to guess and 


speculation. He 





15 


The prejudicial effect of the failure to give the requested 
instruction is clear from the fact that at the trial, held 
some 33 months after the accident, Dr. Taylor was the 
sole physician who had treated the automobile passenger 
subsequent to the four months immediately after the acci- 
dent. Had the jury been told to disregard the conditions 
he thought ‘‘possibly’’ might have been caused by the 
shock of the accident, the verdict quite likely would have 
been smaller. 


4. The Court Erred in Giving a Damage Instruction on Future 
Pain and Mental Anguish in the Absence of Any Medical 
Testimony That They Would Exist 


Plaintiff’s Request for Instruction No. 7, in part objected 
to by Transit (App. 92, 93), included this pertinent part 
given by the Court (App. 105): 


‘,.. and for such pain, discomfort and mental anguish, 
if any, as she is reasonably certain to suffer in the 
future from the same cause.’’ 


There was no medical testimony that plaintiff would suffer 
any pain, discomfort or mental anguish whatever in the 
future. The Court was of the view that the jury could 
consider what a lay person thought as to her own condition 
and project it into the future (App. 93). Yet, the proba- 
bility of future pain is certainly a matter of technical fact 
upon which the jury must be given expert testimony. The 
reasonable probability of such future trouble must be based 
on special study of medical experience in similar cases. 
Like the existence of a past medical condition, lay testimony 
is not sufficient as to a future condition. Thus, Judge 
Learned Hand said in United States v. Clapp, 63 F. 2d 
793, 795 (2d Cir. 1933) : 


‘“The existence of a duodenal ulcer in May, 1919, was 
not for a jury to determine upon its own uninformed 
intuitions. It was a strictly medical question; without 
the help of those skilled in les science, the conclusions 
of laymen upon such an issue were without adequate 
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basis, and necessarily mere speculation. Only those 
familiar with the origin and course of the malady were 
competent to testify, and without testimony a verdict 
stood unsupported.”’ 


It is clear from Kasmer v. Sternal, supra, that the same 
views are held by this Court. 


5. The Court Erred in Denying Leave to Amend the Pleadings 
to Assert the Defense of Assumption of Risk When Facts 
Appeared at the Trial Indicative of the Driver’s Overindul- 
gence in Liquor in the Presence of His Passenger 


Serious prejudice occurred when the court denied Tran- 
sit’s motion for leave to amend its pleadings to add the 
defense of assumption of risk in the automobile passenger 
ease (App. 72, 98). It is true that the driver and his 
passenger sought to minimize his liquor consumption which 
took place before dinner at 9:30 or 10:00 p.m. on the night 
of September 17, prior to the accident of 12:30 a.m. Sep- 
tember 18. They limited the intake of each at one and 
part of a second martini (App. 16, 19; 36, 66). Yet at 6:00 
a.m. on September 18, a full eight hours, one meal and 
one accident after this asserted minimal consumption, the 
odor of liquor was still sufficiently strong on the automobile 
driver for the hospital nurse to note in the official records 
‘¢ Alcoholic smell on breath’? (App. 70). 


The most likely explanation for this accident at one of 
the widest intersections in Washington is that appellee 
Sanchez overdid the drinking and this so affected his 
driving that he failed to see the fully lighted bus in the 
process of its turn until just before the impact.* Since 
the hospital records were not seen until the course of the 
trial when the highly significant entry came to light con- 
cerning the driver’s alcoholic breath having persisted long 
after the accident, this was a typical case for allowance of 

* His testimony was to this effect (App. 35) although according to the 


hospital records he had amnesia for the time of the accident and immediately 
preceding it (App. 70) and so he probably had no recollection at all. 
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an amendment at the trial to conform to the evidence. 
F.R.C.P. 15(b). There would have been no prejudice to 
the automobile passenger from allowance of the amendment 
for she had already done everything she could to minimize 
the extent of the driver’s alcoholic consumption (App. 16). 


The Court grounded denial of the amendment upon the 
personal belief that the evidence adduced was not of suffi- 
cient weight for the jury to find the automobile driver 
intoxicated in view of the minimal consumption testified 
to (App. 74, 75, 97-98). Yet the evidence of such a smell 
of alcohol shortly after an accident was considered enough 
for the assumption of risk defense in two recent cases 
decided by this Court, despite similar self-serving protesta- 
tions of light consumption and non-intoxication. Thus, in 
Weber v. Eaton, 82 U.S. App. D.C. 66, 68, 160 F. 2d 577, 
579 (1947), there was testimony that shortly after an 
accident police officers had noticed the odor of alcohol on 
a driver’s breath and that he had then admitted to taking 
‘two cocktails’’ just prior to the collision. The driver and 
his passenger at the trial both denied the drinking; yet the 
trial court was reversed for not instructing the jury to 
the effect that: 


.if Mrs. Eaton accompanied Weber when she knew 
a his drinking and was injured through negligence 
on his part brought about by the alcohol he had taken, 
she assumed the risk when she voluntarily rode 
with him.’’ 


In Quisenberry v. Herman, US. App. D.C. , F. 
2d (March 28, 1957), four friends had each consumed 
two or three gin drinks of the variety known as ‘‘Tom 
Collins.’’? Thereafter they were in an automobile accident 
in which one passenger was injured. The driver testified 
she was stimulated but not intoxicated and the others said 
she did not appear so. The opinion states: 


‘‘In the instant case, the driver consumed two or 
three drinks in the presence of the plaintiffs, and a 
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police officer testified that an odor of alcohol was 
noticeable on her breath shortly after the accident. 
The jury could reasonably have concluded that the 
driver’s negligence caused the injuries and was brought 
about by the drinks, and, from the testimony of all 
parties, must have concluded that plaintiffs knew of 
the driver’s drinking when they entered the car. An 
assumption of risk instruction was therefore appro- 
priate.’? 


Since the odor of alcohol ‘‘shortly after’’ an accident was 
sufficient to render the defense appropriate, a fortiori from 
evidence of such an odor over eight hours after the alleged 
consumption and some 51% hours after an accident the jury 
in the case at bar ‘‘reasonably could have concluded’’ if 
they had been properly instructed that the driver’s negli- 
gence caused the accident and that the drinks caused the 
negligence. Deprivation of the defense was a definite 
handicap to Transit in the trial of the case and the error 
should be corrected on a new trial, 


CONCLUSION 
Because of the multiple prejudicial errors detailed above 
the verdicts and judgments rendered in favor of the auto- 
mobile driver, Sanchez, and his passenger, Kunz, should 
be set aside and the case remanded for a new trial as to both. 


Respectfully submitted, 


Frank F. Roserson 
810 Colorado Building 
Washington 5, D. C. 
Attorney for Appellant. 
Hocan & Hartson, 
Of Counsel. 
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IN THE 


United States Court of Appeals 


For tue Districr or CoLumBia Circuir 
No. 14,082 


A. B. & W. Transir Co., a body corporate, Appellant, 
v. 


LavgEEN Kunz, Nestor D. Sancuez, Individually and to 
the use of National Surety Co., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 


L 
PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
403 Filed Nov. 24, 1954 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 5011-754 


LavureeN Kunz, State House Apts., 2122 Massachusetts 
Ave., N. W., Washington, D. C., Plaintiff, 


Vv. 


A. B. & W. Transrr Company, a body corporate, 
12th and Pennsylvania Ave., N. W., Washington, D. C., 


and 


Nestor D. SancHez, 4336 Albemarle Street, N. W., 
Washington, D. C., Defendants. 


Complaint 


(For personal injuries resulting from 
automobile accident) 


1. The claim for relief herein by the plaintiff is for a 
sum in excess of $3,000 and within the jurisdiction of this 
Court. 


2. On or about September 18, 1954, on Constitution 
Avenue, at its intersection with 23rd Street, N. W., in the 
District of Columbia, an east-bound automobile, in which . 
the plaintiff was a passenger, was struck by and collided 
with a westbound automobile bus. The individual defend- 
ant was the owner and operator of the automobile in which 
plaintiff was a passenger and the automobile bus was owned 
by the corporate defendant and operated by one of its 
servants, agents and employees. The automobile bus of 
the corporate defendant made a left turn in the path of the 
privately owned automobile; the collision was due to the 
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negligence and carelessness of both defendants (the cor- 

porate defendant acting through its servant, agent and 
employee) and their violation of the Traffic and 

404 Motor Vehicle Regulations then in full force and 
effect in the District of Columbia. 


3. As a result of the collision, plaintiff sustained serious 
- and permanent physical injuries. She sustained numerous 
_ bruises, contusions, strains, sprains and lacerations about 
' her head, body and limbs, with permanent injuries thereto; 
her left kidney and spleen were ruptured and the latter 
was removed; her nervous system was severely shocked 
' and permanently impaired; she suffered, and will in the 
future suffer, great physical and mental pain and anguish; 
she has incurred, and will in the future incur, large ex- 
- penses for medical, hospital, nurses, x-ray treatment and 
medicines; she has lost, and will in the future lose, much 
' time from her employment, with loss of earnings; all to 
the damage of the plaintiff in the sum of Fifty Thousand 
($50,000) Dollars. 


Waeszerore, plaintiff demands judgment against the de- 
fendants and each of them in the sum of Fifty Thousand 


($50,000) Dollars. 
Donoxnve & KavurMan 


By F. Josern DonoHvE 
F. Joseph Donohue, 
503 D Street, N. W., 
Washington, D. C., 
Attorneys for Plaintiff. 


The plaintiff demands trial by jury on all issues herein. 
Dononve & Kavrman 


By F. Josep DonoHvE 
F. Joseph Donohue, 
503 D Street, N. W., 
Washington, D. C., 
Attorneys for Plaintiff. 
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405 Filed Dee. 14, 1954 


Answer of Defendant A. B. & W. Transit Company and Cross- 
Claim Against Defendant Nestor D. Sanchez 


First DEFENSE 


The complaint fails to state a cause of action upon 
which relief may be granted. 


Seconp DEFENSE 


1. This defendant admits that on or about September 
18, 1954, there was a collision between an automobile owned 
and operated by defendant Nestor D. Sanchez and a bus 
owned and operated by defendant A. B. & W. Transit 
Company, a corporation, by its agent, servant and em- 
ployee, at or near the intersection of 23rd Street and Con- 
stitution Avenue, N.W. Defendant A. B. & W. Transit 
Company further admits that plaintiff Laureen Kunz was 
riding in the automobile owned by defendant Nestor D. 
Sanchez and that the collision resulted from the negligence 
and carelessness of defendant Sanchez. 


2. Defendant is without knowledge sufficient to form a 
belief concerning the damages and injuries allegedly suf- 
fered by plaintiff. 


406 3. This defendant denies each and every remaining 
allegation of the complaint not herein specifically 
admitted. 


Tump DEFENSE 


Plaintiff’s injuries and damages, if any, were occasioned 
solely by the negligence, carelessness and want of due care 
and/or contributory negligence on the part of defendant 
Nestor D. Sanchez in the operation by him of the auto- 
mobile at the time and place aforesaid. 
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Cross-CLamM 


This defendant alleges that the collision which occurred 
on September 18, 1954, was caused solely by the negligence, 
carelessness and want of due care and/or contributory 
negligence on the part of defendant Nestor D. Sanchez in 
the operation by him of the automobile at the time and 
place aforesaid. 


WHEREFORE, this defendant prays judgment against de- 
fendant Sanchez for all sums or a pro rata share thereof 
which may be recovered against it by plaintiff. 


Hocan & Hartson 


By Joun J. Smica 
Attorneys for A. B. & W. 
Transit Co., 
810 Colorado Building, 
Washington 5, D.C. 


407 Filed Jan. 10, 1955 


Answer of Defendant, Nestor D. Sanchez to Plaintiff's Com- 
plaint, to Defendant, A. B. & W. Transit Company’s Cross- 
Claim, and Cross-Claim of Defendant Nestor D. Sanchez 
Against Defendant, A. B. & W. Transit Company 


First DEFENSE 


Plaintiff’s complaint fails to state a cause of action upon 
which any relief may be granted as to this defendant. 


Sreconp DEFENSE 


This defendant admits that on or about September 18, 
1954, there was a collision between an automobile owned 
and operated by him and a bus owned and operated by 
the co-defendant; that at the time thereof, Laureen Kunz 
was a passenger in this defendant’s automobile, and that 
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said collision resulted from the negligence, carelessness 
and violation of pertinent traffic regulations by the oper- 
ator of the co-defendant’s bus. This defendant denies any 
negligent operation of his vehicle. 


This defendant is without knowledge sufficient to form 
a belief concerning the injuries and damages alleged to 
have been sustained by the plaintiff. 


This defendant further denies each and every other 
allegation of plaintiff’s complaint not hereinbefore ad- 
mitted. 


Tsp DEFENSE 


Plaintiff’s injuries and damages, if any, resulted solely 
from the negligence, carelessness and want of due care of 
the co-defendant A. B. & W. Transit Company in the 
operation of its bus at the time and place aforesaid. 


408 Answer To Cross-Cuam or DEFENDANT, 
A. B. & W. Transir Company 


Comes now the defendant, Nestor D. Sanchez, and for 
answer to the cross-claim of defendant, A. B. & W. Transit 
Company, said defendant denies each and every allegation 
thereof. 


Cross-CLaim oF Derenpant Nestor D. SancHez AGAINST 
Derenpant A. B. & W. Transrr Company 


Fist Count 


Defendant, Nestor D. Sanchez, avers that the collision 
which occurred on September 18, 1954, was caused solely 
by the negligence, carelessness and want of care and/or 
contributory negligence of the defendant, A. B. & W. 
Transit Company, in the operation of its bus, through its 
agent, servant or employee at the time and place and in 
the manner alleged in plaintiff’s complaint. 
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Wuenerore, this defendant prays judgment against the 
defendant, A. B. & W. Transit Company for all sums or a 
pro rata share thereof which may be recovered against it 
by the plaintiff herein. 


Sreconp Count 


Defendant, Nestor D. Sanchez, avers that the collision 
which occurred on September 18, 1954, was caused solely 
by the negligence, carelessness and want of care of the 
defendant, A. B. & W. Transit Company, in the operation 
of its bus, through its agent, servant or employee at the 
time and place and in the manner as hereinbefore alleged 
in plaintiff’s complaint herein. 


Said defendant avers that as a result of the collision 
occurring from such negligent action of the defendant, 
as aforesaid, defendant’s automobile was seriously dam- 
aged and necessitated major repairs, and that defendant 
suffered and sustained serious and permanent physical 
injuries accompanied by great physical and mental pain 
and anguish, said physical injuries being numerous bruises, 
contusions, strains, sprains and lacerations about his head, 
body and limbs, moderate concussion to the left forehead, 
fracture on the left side of the occipital bone extending 
several inches, comminuted fracture to the distal end of 

the left radius, fracture of the left wrist, all of which 
409 injuries required and will in the future require the 

expenditure of large sums of money for medical care 
and attention, hospitalization, specialists, nursing, x-ray 
special appliances and the like. Said defendant avers that 
said injuries will be permanent in nature and that they 
are and will be for a long period of time, if not per- 
manently accompanied by atrophy of the forearm muscles, 
and disability in the use of his wrist. 


Wherefore, defendant in this count, demands judgment 
against the co-defendant, A. B. & W. Transit Company 
in the sum of Fifty Thousand ($50,000) dollars. 
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Defendant demands trial by jury on his cross-claims 
herein. 


Wuiterorp, Harr, Canmopy & Witson 


By Harry L. Ryan, Jz, 
Harry L. Ryan, Jr., 
815 - 15th Street, N.W. 
Washington, D. C. 
Attorneys for Defendant, 
Sanchez. 





410 Filed April 13, 1955 


Answer of Defendant A. B. & W. Transit Co. to Cross-Claim of 
Defendant, Nestor D. Sanchez 


First DEFENSE 


The cross-claim of defendant Nestor D. Sanchez fails 
to state a claim upon which relief may be granted. 


Sseconp DEFENSE 


1. Defendant A. B. & W. Transit Company admits that 
on September 18, 1954 a collision occurred at or near the 
intersection of 23d Street and Constitution Avenue, N. W., 
in the District of Columbia between an automobile owned 
and operated by Nestor D. Sanchez, and a bus owned by 
the A. B. & W. Transit Co., and operated by its agent, 
servant and employee. 


2. Defendant has no information for us to form a belief 
as to the truth of the allegations of injury and damage 
contained in the cross-complaint. 


3. Defendant denies each and every other material alle- 
gation contained in the cross-complaint which is not herein 
specifically answered. 
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Tump DEFENSE 


The injuries and damages sustained by the defendant 
Sanchez were the result of the sole or contributory negli- 
gence and carelessness of the defendant Nestor D. Sanchez 
in the operation of his automobile at the time and place 
mentioned in the complaint. 


Hocan & Hartson 


By Gerorce D. Hornine, Jr. 
Joun P. ARneNn 
Attorneys for Defendant 
A. B. & W. Transit Co. 


426 Filed June 28, 1957 
Plaintiff's Request for Instruction No. 7 


If you find plaintiff Kunz is entitled to a verdict, you 
will consider, in fixing the amount of the award of damages, 
the elements I shall now mention: 


First, as to medical and related expenses, 


(1) The reasonable value, not exceeding the cost to her, 
of the care and services of physicians and surgeons reason- 
ably required, and actually given in treating her in the 
past and reasonably certain to be required in the future; 


(2) The cost of X-ray pictures reasonably necessary in 
the past and in the future; 


(3) The reasonable value, not exceeding the cost, of 
the services of nurses, attendants, hospital accommodations 
and ambulance service reasonably required and actually 
given in the treatment of plaintiff Kunz, and reasonably 
certain to be required in the future. 
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Second, as to loss of earnings: 


The reasonable value of the time lost by plaintiff Kunz 
since her injury, wherein she has been unable to pursue 
her occupation. In determining this amount, you should 
consider evidence of her earning capacity, her earnings and 

the manner in which she ordinarily occupied her time 
427 before the injury, and find what she was reasonably 

certain to have earned in the time lost, had she not 
been disabled. 


Third, such sum as will reasonably compensate Miss 
Kunz for the pain, discomfort and mental anguish suffered 
by her and proximately resulting from the injury in ques- 
tion, and for such pain, discomfort and mental anguish, 
if any, as she is reasonably certain to suffer in the future 
from the same cause. 


Fourth, such sum as will reasonably compensate Miss 
Kunz for any loss of earning power occasioned her by the 
injury in question, and from which she is reasonably 
certain to suffer in the future. In fixing this amount, you 
may consider what her health, physical ability and earning 
power were before the accident and what they are now, 
the nature of her injuries, whether or not they are reason- 
ably certain to be permanent, or if not permanent, the 
extent of their duration—all to the end of determining 
the effect of her injuries upon her future earning capacity. 


No. 77-A to F, M, N of Preliminary 
Report on Standardized Jury 
Instructions. 





430 Filed June 28, 1957 
Defendant Transit’s Requested Instruction No. 2 


The jury is instructed that under Section 47(a) of the 
traffic regulations the driver of a vehicle within an inter- 


—_ 
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section intending to turn left, after having yielded the 
right-of-way to any vehicle approaching from the opposite 
direction which is within the intersection or so close thereto 
as to constitute an immediate hazard, thereafter, upon 
making an appropriate signal, may make such left turn 
and the driver of all other vehicles approaching from the 
opposite direction shall yield the right-of-way to the 
vehicle making the left turn. 


431 Filed June 28, 1957 
Defendant Transit’s Requested Instruction No. 3 


The jury is instructed that the law does not permit 
speculation or the indulgence in mere possibility. For that 
reason you are instructed to disregard the testimony of 
Dr. Robert Taylor because as a matter of law the condi- 
tions found by him were causally not sufficiently related 
by his testimony to the accident complained of. 


452.8 Filed Aug. 9, 1957 
Interrogatories 


1. Was the collision proximately caused by negligence 
of A. B. & W. Transit Company? 


Answer: Yes or No 
Yes 


2. Was the collision proximately caused by negligence 
of Sanchez? 


Answer: Yes or No 
No 


3. If the answer to 1 or 2, or both 1 and 2, is ‘‘yes,’’ in 
what monetary amount was Miss Kunz damaged? 


12 
Answer: $12,000.00 


4. If the answer to 1 is ‘‘yes,’’ and the answer to 2 is 
‘‘no,’’? in what monetary amount was Mr. Sanchez dam- 
aged, including any amount for which he is suing to the 
use of the National Surety Company? 


Answer: $2,000.00 


442 Filed June 28, 1957 
Verdict and Judgment 


This cause having come on for hearing on the 24th day 
of June, 1957, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Clarence C. Givens Mrs. Evangeline Armstead 
‘Mrs. Jewel M. Babcock James P. Perry 

Mrs. Ethel G. Frost Maurice C. Watson 

Mrs. Edna M. Hardy I. Gregory Sohn 


Mrs. Mae C. Vagnerini Arnold D. Leinson 
‘John L. Riggles, Jr. Harry A. Osgood 


who, after having been duly sworn to well and truly try 
the issues between Laureen Kunz, plaintiff and A. B. & W. 
Transit Company, a Corp., defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 28th day of June, 1957, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is the sum of Twelve Thousand Dollars ($12,000.00). 


WHEREFORE, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twelve Thousand Dollars 
($12,000.00) together with costs. 


Harry M. Hutt, Clerk, 


By Ronatp P. Mappox 
By direction of Deputy Clerk. 
Judge James W. Morris 
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Filed June 28, 1957 
Verdict and Judgment 


_ This cause having come on for hearing on the 24th day 
of June, 1957, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Clarence C. Givens Mrs. Evangeline Armstead 
Mrs. Jewel M. Babcock James P. Perry 

Mrs. Ethel G. Frost Maurice C. Watson 

Mrs. Edna M. Hardy I. Gregory Sohn 

Mrs. Mae C. Vagnerini Arnold D. Leinson 

John L. Riggles, Jr. Harry A. Osgood 


who, after having been duly sworn to well and truly try 
‘the issues between Laureen Kunz, plaintiff and Nestor D. 
‘Sanchez, defendant and after this cause is heard and given 
to the jury in charge, they upon their oath say this 28th 
day of June, 1957, that they find for the defendant against 
said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take noth- 
ing by this action, that said defendant go hence without 
‘day, be for nothing held and recover of plaintiff his costs 
of defense. 


Harry M. Huu, Clerk, 


By Ronatp P. Mappox 
Deputy Clerk. 


By direction of 
Judge James W. Mosrzis 
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tH Filed June 28, 1957 
Verdict and Judgment 


This cause having come on for hearing on the 24th day 
of June, 1957, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Clarence C. Givens Mrs. Evangeline Armstead 
Mrs. Jewel M. Babcock James P. Perry 

Mrs. Ethel G. Frost Maurice C. Watson 

Mrs. Edna M. Hardy I. Gregory Sohn 

Mrs. Mae C. Vagnerini Arnold D. Leinson 

John L. Riggles, Jr. Harry A. Osgood 


who, after having been duly sworn to well and truly try 
the issues between Nestor D. Sanchez, cross complainant 
and A. B. & W. Transit Company, a Corp., cross defend- 
ant, and after this cause is heard and given to the jury in 
charge, they upon their oath say this 28th day of June, 
1957, that they find the issues aforesaid in favor of the 
cross-claimant and that the money payable to him by the 
cross defendant by reason of the premises is the sum of 
Two Thousand Dollars ($2,000.00). 


WHEREFORE, it is adjudged that said cross claimant re- 
cover of the said cross defendant the sum of Two Thousand 
Dollars ($2,000) without costs. 

Harry M. Hotz, Clerk, 


By Ronatp P. Mappox 
Deputy Clerk. 
By direction of 
Judge James W. Mozzis 
IL, 
EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


8 Laureen Wood Kunz 


the plaintiff, was called as a witness in her own behalf 
and, after being first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
By Mr. Donohue: 


Q. Will you state your full name, please, Laureen? A. 
Laureen Wood Kunz. 


Q. Do you know Mr. Sanchez? A. Yes. 

Q. How long have you know him? A. I met Mr. 
Sanchez in Florida, where I was sent by the government, 
at Opalocka, a Marine Base right outside Miami, in June 
or July of 1954. 


Q. Now, directing your attention to the seven- 
teenth of September, 1954, did you see Mr. Sanchez 

on that day? A. Yes sir. 
Q. Will you tell us the circumstances under which you 
saw him? A. About 5 o’clock on the afternoon of Friday, 
which was September 17, a friend of mine, by the name 


of Kay Oyler, called and said Mr. Sanchez was back in 
town and she and Mr. Stewart were going out to dinner 
and would I go along. And I said I would. 


* * ® * ba e * * ee * 


* * * About nine o’clock, between nine and ten thirty 
that evening, they came by my apartment where I was living 
and picked me up and we went to dinner at Napoleon’s. 


12 Q. What is your best estimate of the time of your 
arrival at Napoleon’s? A. Approximately 9:30. 

Q. And what is your best judgment of the time you left 
Napoleon’s? A. About a quarter of 12. 

Q. It was said to the jury a few moments ago that while 
you folks were at Napoleon’s a number of rounds of cock- 
tails was had by you folks there. 

Will you tell us, first of all, what if anything had you 
to drink while you were at Napoleon’s that night? 
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13 A. Thad a Martini, and I recall a second round was 
‘ordered but I didn’t finish the second one. 
Q. And was that— A. That was prior to dinner. 
Q. I was about to ask you that. The two rounds that 
you are speaking of were prior to dinner? A. Yes, sir. 
Q. Now, can you tell us what Mr. Sanchez had to drink? 
A. I believe Mr. Sanchez was drinking Martini’s also. 


Q. Miss Kunz, what was the greatest number of cock- 
tails consumed by anyone in the pre-dinner or dinner 
period that you were at Napoleon’s that night? A. I say 
almost positively two. I am sure that they have the bill 
that was from there at that time, but I know I only had 
two. 

Q. Now, after you left Napoleon’s, can you tell 

14 | us by what route the car was driven from Woodley 

Road where you said it was parked to Constitution 

Avenue? A. Yes, sir. We went through Rock Creek Park 

from Woodley Road which was headed toward Rock Creek 

Park. We went down through the park on to Constitution 
Avenue. 

Q.' May I ask you do you drive an automobile? A. I 
haven’t driven since the accident. I did prior to that time. 


co & es * * s & * * & 


Q. Can you tell us, Miss Kunz, the positions in the 
automobile after you folks left Napoleon’s and were on 
your way to Constitution Avenue? <A. I was sitting in 
the front to Mr. Sanchez’s right; and directly behind me 
was Mr. Stewart—no, directly behind me was Miss Oyler, 
and Mr. Stewart was on her other side. 


Q. Where were you going, if you know, when you 
reached Constitution Avenue? A. We were going 

15 to Miss Oyler’s home in Southeast Washington. 
Q. As you were driving from the place where you 
were parked to Constitution Avenue, at any time did you 





17 


_ observe anything unusual about the seat (speed) of the 
automobile? A. No, sir. 

Q. At any time prior to the accident was there anything 
about the driving of the vehicle that made you appre- 
hensive because of speed? <A. No, sir. 


Q. At any time as you were approaching 23rd Street 
_ did you become aware that there was other traffic at or 
about the intersection of 23rd and Constitution Avenue? 
A. To the best of my recollection there were two cars in 
front of us, I would say a block or more in front of us. 

Q. And when you first saw the two cars a block or more 
- in front of you, were they standing or were they moving? 
A. I believe moving. 


Q. At any time, Miss Kunz, as you were approach- 
ing the intersection of 23rd and Constitution Avenue 
did you observe a bus? A. I observed an on-coming light. 


Whether—now that I know that it was a bus, I would say 
it was a bus. 

Q. At the time, however, you did not identify it as a 
bus? A. Not to my recollection. 


Q. Was the vehicle which made the on-coming light the 
one which ultimately collided with the car in which you 
were riding? A. It must have been, yes. 
17 Q. Then in either time or distance, how long was 
it or how far was it away from you at the time when 
you first saw it with relation to the time when there was 
a collision? A. Well, I said before that I thought that I 
was about a block or more away when I saw on-coming 
lights. The next thing I knew the bus was on top of us, 
within I would say five or six feet. 
Q. At any time prior to the actual collision did you say 
anything? A. Yes, sir. 
Q. What did you say and, if you can tell us, how long 
you said it before the actual collision? 
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First, what did you say? A. I said, ‘‘Dear God, I hope 
we live.”’ 
& we * se s 5 * & @ 
Q. Then your best recollection is that the exclamation 
that you made was made almost simultaneously with the 
impact? A. Yes, sir 
* * « e * * & sd Sd 
22 Q. Dr. Creer performed an operation on you on 
Wednesday? <A. Yes, sir. 


Q. Do you recall how long the operation took? A. Yes, 
sir, it took six and a half hours, approximately. 


26 Q. When did you last go to see Dr. Dorman—I 
| should say Dr. Taylor, if you recall? A. January 

of this year. 
Q. And had you been to see Dr. Taylor some time before 
January, a few months perhaps before J anuary of this 


year? A. Yes, sir. 
Q. And will you tell the ladies and poutigten of the jury 
the reason for your visit in the fall of 1956, some two years 
after this accident or impact, the reason for your 
27 ~=«going to Dr. Taylor? A. I went to Dr. Taylor to 
' ask him if there was anything he could do about 
my extreme nervousness, and tell him I was having very 
sleepless nights, and my incision was still hurting, and 
to ask him if that was a natural after-effect of the accident 
and when it would discontinue aching and disrupting my 
sleep. 
Q. Did he prescribe any treatment for you, Miss Kunz? 
A. No, sir 


Q. How do you feel now, Miss Kunz? A. Well, right 
now I am quite nervous. 
Q. It is quite understandable that you would be, but 
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let’s say yesterday before you came to Court? What was 
your general feeling of health? 


28 Q. Do you sleep well, Miss Kunz? A. I would 
say fairly much so now. 

Q. How long has it been since you had troubles with 
sleeping? A. I would say about three or four months. 

Q. Do you mean three or four months back of now, 
or— A. Back of now. 

Q. Are you at all subject to pain as of this time from 
your operation? A. Not pain, but pressure. 

Q. Would you describe the sensation or the experience 
for us? A. It is a pulling sensation. It is an awareness 
that the incision is there, which I can feel when I am laying 
down or doing any exercises. 


* te . * * cd * * aa td 
34 Cross Examination 
By Mr. Roberson: 


eS e bd * * * * * * * 


36 Q. And the night of this particular accident, how 
was the weather? <A. It was raining. 
Q. It was raining when you left for the restaurant, for 
Napeoleon’s? A. I don’t remember, sir. 
Q. Was it raining when you came out? A. I believe it 
had been raining while we were in Napoleon’s. 


& ® a ae cd co % * * e 


37 Q. Were you paying any particular attention to 
Mr. Sanchez’s operation of that automobile at the 

time you left the restaurant to the scene of the accident? 
A. Normal attention. 

Q. Were you chatting with the other people in the car? 
A. Yes, we were chatting. 

Q. You say that you had two cocktails, but you didn’t 
consume the second; is that right? A. Correct. 
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Q. Did you consume any of it? A. I believe I did, yes. 

Q. And was the second round of drinks ordered after 
the food had started, or before? A. Before, to my recol- 
lection. 


Q. You did not pay any attention to what anybody else 
was ordering? A. Well, I did, normal attention. I believe 
Mr. Sanchez was drinking Martini’s. 


38 Q. Was it after midnight that you left the 
restaurant? A. I would say it was a little before 
or after midnight; I don’t know. 

Q. What stops did you make from the restaurant to the 
scene of the accident? A. We made none. 

Q. It is only about a mile and a half or two miles from 
Napoleon’s Restaurant to the scene of the accident, isn’t 
it? A. Yes, sir. 

Q. Did the accident happen about 12:25 a.m., or some- 
thing like that? A. About that time. 


41 Q. Now, Miss Kunz, is it possible that you came 
at least partway on 23rd Street? A. No, sir. 

Q. Were you paying sufficient attention to be certain 
that you did not come on 23rd Street? A. Yes, sir. 


42 Q. But in any event, when you were approx- 
imately a block from the scene of the accident you 
were aware that there were two cars about a block away 
from you going in the same direction you were; is that 
correct? A. Yes, sir. 
Q. Were you also aware at about that time there was 
another vehicle facing the opposite direction, which later 
turned out to be the bus; is that right? A. Yes, sir. 
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Q. Now, Miss Kunz, in between that time and the time 
of the accident, were you conscious of any slowing down 
whatever on the part of Mr. Sanchez’s automobile? A. 
We were going very slow to start with. 

Q. That isn’t the question I asked. A. I can’t recall, 
sir. 

Q. As a matter of fact, you were not conscious 
43 of any slowing down, were you? A. I didn’t say 
that, sir. 

Q. Well, were you? <A. I said I can’t recall. 

Q. Do you remember having your deposition taken in 
January of 1955, only a short time after this accident, 
and being interrogated under oath about how it happened? 
A. Yes, sir. ; 

Q. Your lawyer was there at that time? A. Yes, sir. 

Q. And a lawyer for Mr. Sanchez and one representing 
the transit company; is that right? <A. Yes, sir. 

Q. Was this question asked you— 

Mr. Donohue: What page? 


Mr. Roberson: Page 11. 


By Mr. Roberson: 


Q. Question: 

Q. Do you have a recollection of having slowed down 
prior to noticing that the impact was imminent? 

““A. No, sir.”’ 

Was that the question asked you and did you answer 
that way? A. If it is on record, apparently I did. 


48 Q. Miss Kunz, that block before you reach 23rd 
Street on Constitution Avenue is a rather long 
block, isn’t it? A. Yes, sir. 
Q. And was that the distance you think which you were 
aware that there were automobiles stopped in front of 
you, or that there were automobiles in front of you, and 
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also that there was a bus in the opposite direction? A. 
Somewhere within that block, yes, sir. 
* * e * * * & a 6 ® 
57 Q. Did you say that you had a sear on your face 
somewhere? A. Yes, sir. 
Q. Where is it? A. Right here (indicating). 
Q. Is it visible? A. Not too much so, not with make-up. 
Q. Can you see it yourself in a mirror? A. Yes, sir. 
a & & & * * e * e * 
58 Q. Well, how close does a person have to come to 
you to notice? I don’t see it myself. A. Well, you 
have to come fairly close now. 


By Mr. Ryan: 


Q.' Miss Kunz, when you started off on the party this 
evening to go to Napoleon’s, had the others in the group 
met prior to coming to your apartment to pick you up, 


or did the party, generally speaking, meet at your apart- 

ment and then go from there? A. I believe all three, the 

other three, were together when they picked me up. 

& * 5 & * * 2 * e * 

Q. Did anybody have anything to drink while at your 

apartment? A. No, sir. 

59  Q. Did the rest of them come in to visit before 
they left there to go to Napoleon’s? A. I believe 

just Mr. Sanchez. 


Q. In connection with the drinks which were served at 
Napoleon’s, I think you have indicated that you had two 
Martini’s yourself, and do you recall how many the other 
persons at that party had? A. No, sir. 


Q. You do remember making a deposition in this case 
on January 22,1955? <A. Yes, sir. 
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Q. I will ask you then if you were not asked these 
60 questions, and if you did not give these answers. 


* * * * * * * cd * 


Q. Were you asked these questions: 


‘*Q. Did the other people in your party also have cock- 
tails? 

‘CA. Yes. 

‘*Q. Did they have the same number that you had? 

“CA. Yes. 

‘¢Q. No one had more than two drinks? 

‘*A. No. 

‘¢Q. What was Mr. Sanchez drinking? 

“A. Martini’s. 

‘“‘Q. Had you had anything to drink before you went 
to Napoleon’s? 

‘SA. No.’’ 


Now, that was your testimony at that time? A. Yes, sir. 
Q. As you proceeded down Constitution Avenue toward 
23rd Street, did you have an opportunity, Miss Kunz, to 
determine or estimate the speed of Mr. Sanchez’s car? 
A. It was very moderate; that is all I know. I estimate 
20 or 25. 
61 Q. At any time during his operation of the 
vehicle that evening between Napoleon’s and 23rd 
and Constitution Avenue, did he operate it at any faster 
speed? A. It possibly could have, but it wasn’t any speed 
that I noticed that he was speeding. 

Q. Did you observe his method of operating the car, 
whether he drove it and operated it a normal manner? 
A. Normal manner. 

Q. Did you observe any effect, any change, in his 
manner, his speech, his behavior, or anything else after 
he had had the Martini’s at Napoleon’s? A. No, sir. 

Q. Did you have any apprehension yourself over your 
safety or well being in riding with him in the car? A. No, 
sir. 
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Q. As you approached 23rd Street, I believe you stated 
that you saw facing you what you now know to have been 
the A. B. & W. bus? A. Yes. 


62 Did you observe whether or not it had lights 
| in operation? A. You mean turning lights, turn- 
ing signals, or lights? 

Q. I am asking you both ways. What lights did you 
observe? A. That is what I observed is just headlights. 

Q. Just headlights? A. Yes. 

Q. At any time, either when you saw the bus at 23rd 
Street or just before the accident, did you observe any 
directional lights in operation on it? A. No, sir. 

Mr. Roberson: I object to that unless she testified she 
was looking at it the whole time. 

The Court: He can ask if she saw it. 

Mr. Roberson: Not unless he demonstrates had it been 
blinking she would have seen it. She might have been 


looking over toward the Monument. 
The Court: That is very true, and if she had she 
wouldn’t have seen it. 


2 & 5 & * * Ad & 5 e 


63 Q. Do you recall now whether or not Mr. Sanchez 
slowed his car down prior to approaching the inter- 
section of 23rd Street. A. No, sir. 
Q. I will ask you if on January 22, 1955, you were not 
asked these questions and did you not give these answers 
on page 10: 


**Q. Did you notice any other cars in or about that inter- 
section as you approached it? 

‘A. To the best of my recollection there were cars in 
front of us that had the green light as we also did, but as 
to the number of them I can’t recall. 

‘*Q. Did the car in which you were riding make a stop 
on Constitution Avenue prior to the time of the impact? 
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“A. To my recollection I believe we just 
64 slowed down, and then we had the green light and 
continued going without making a complete stop.’’ 


A. May I say something? 

Q. Did you so testify, first? A. Yes, sir. 

Q. In fairness to you, Miss Kunz, do you have some- 
thing you want to say? Do you have any explanation? A. 
You said if we slowed down and I said when we were 
approaching 23rd, and I said no, but in that testimony I 
said we slowed down meaning that when we came out of 
Rock Creek Park on to Constitution Avenue where it is 
normal to slow down once you get into a more crowded 
area with the lights and all going down the street; that 
is what I meant when I gave that testimony that we slowed 
down. 

Does that clarify it? 


By Mr. Ryan: 


Q. In that slowing down, did he ever accelerate there- 
after? Did he speed up after that? A. No, sir. 


* @ * * * * * * s ® 


65 Q. Do you recall whether or not he had his head- 
lights on? A. I am sure he must have; otherwise 
I would have noticed. 
Q. Otherwise you would have noticed had there been 
no headlights on? <A. Yes. 


& e & & * = % * e . 
66 Roger L. Sinnes 
* * * ca cd € s * * * 


Direct Examination 
By Mr. Donohue: 


Q. Would you state your full name, Officer, please? 
A. Roger L. Sinnes. 
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Q. You are a member of the United States Park Police? 
A. I am. 


* * * * * ce 2 * @ * 


67 ' Q. Directing your attention to the early morning 
of Saturday, September 18, 1954, were you on duty 
that morning? A. I was. 

Q. Do you recall going to the scene of an accident in the 
vicinity of 23rd and Constitution Avenue? A. I have a 
faint recollection of the accident, sir. I have refreshed 
my memory from my notes. 


68  _ Q. First of all, Officer, will you tell me what time 
it was when you reached the intersection of 23rd 
and Constitution Avenue? A. Approximately 12:45, sir. 

Q. Do you have any way of determining at what time 
the accident took place? A. As close as I could estimate 
the time was 12:30, sir. 

Q. Now, from the diagram you have on the board, will 
you tell the Court and the jury exactly what it was you 
saw when you reached that intersection? A.I saw 

' two vehicles in the approximate positions as 

69 noted on the drawing, the larger one being an 

A. B. & W. bus, and the smaller one being an auto- 
mobile driven by Mr. Sanchez. 

The front of the bus came to rest 13 feet from the South 
crosswalk. 

The distance from the bus to the southeast corner was 
45 feet. 

The distance from the front of the automobile to the 
South crosswalk was 16 feet, and to the southwest corner 
approximately 20 feet. 

I had no way of establishing the point of impact. It was 
raining at the time. 

Q. The streets were wet at the time? A. The streets 
were wet, sir. 


e * s 
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70 Q. Did you speak to the operator of the bus? A. 
I did. 

Q. Can you tell us what he said to you at that time? 
A. Yes, sir. 

The operator of the A. B. & W. bus stated that he was 
stopped in this lane (indicating) of traffic waiting for a 
left turn. He was waiting on a red light. 

He stated that there were two vehicles over here 
(indicating) abreast of each other. When the light turned 
green, he waited for those vehicles to pass. 

After those vehicles passed, he proceeded to make his 
left turn and was struck by this vehicle, whom he did not 
see before the impact. 

Q. Did you talk to Mr. Sanchez at the scene of the 
accident? <A. I talked to Mr. Sanchez. I don’t recall 
whether it was at the scene or the hospital, sir. 


Q. Do you recall what Mr. Sanchez said to you 


about the collision at that time? A. I recall only 
that he did not see the bus before the impact. 


Cross Examination 
By Mr. Roberson: 


Q. Well, in the usual course of this investigation, 
as in all other investigations, did you seek to 
ascertain whether the respective drivers were in a normal 
condition or whether they had been drinking? <A. Yes, I 
believe I did, sir. 
Q. What did you find with respect to the bus operator? 
A. Both operators were apparently normal, sir. 


& a * * * s = © ae 


Q. Did you ask Mr. Sanchez at the hospital if he 
had had anything to drink? A. I make that a point 
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to ask all operators, sir. I don’t recall particularly asking 
Mr. Sanchez. 

Q. Is it your invariable practice to ask? A. Yes, sir. 

Q. And would you say from the fact that you checked 
on there, apparently normal, that he denied or admitted 
having had something to drink? A. That he had—well, 
this does not take in this statement, sir. It is from the 
officer’s investigation. I would say that he denied it or 
said that he had not been drinking. 


* * ® & * * @ * s * 


14 Q. Did he claim to have seen the bus at all prior 
to the time of the accident? A. He stated that he 
saw the bus only immediately prior to the collision, sir. 


Q.' And from your seeing the position of the vehicles 
after the accident, can you tell us whether the bus had 
almost completed its left turn before the accident 
occurred? A. When the bus came to rest, it was 13 feet 
from that South crosswalk, sir. 

Q. And that half of Constitution Avenue would be 40 
feet; would it not? A. Yes, sir, but that is not the point 
of impact, sir. 

Q. You don’t know what the point of impact was? A. 
I could estimate it. 

Q. What is your estimate? A. 30 feet. 
75 Q. 30 feet from where? <A. 30 to 35 feet from 
that South crosswalk. 

Q.'| How did you estimate it without any marks on the 
street? A. From the apparent speed of the vehicles 
before the accident and their position when they came to 
rest. 

Q. Where was the damage to Mr. Sanchez’ automobile? 


A. To the left front. 


Q. Did you say it was actually raining at the time? A. 
Yes, sir. 
e e a * & a * . e 
Q. The streets were wet? A. The streets were wet. 
S e s & s e e ae & * 
Q. What lane did Mr. Sanchez tell you he had been 
traveling in? What lane of traffic? A. The right-hand 
lane, sir. 
Q. Well, there are four lanes going each way on 
76 Constitution Avenue, aren’t there? A. Yes, sir. 
Q. A 40-foot street, 10-foot lanes, four of them? 


A. Yes, sir. 
* me & B & e @ & * & 
77 Q. And you described the point of impact where 


his car came into collision with the bus as being on 

the left front. Isn’t it a fact that it was more toward 
the—starting at a point about where the motor would be 
on the left side and the left front fender? A. Yes, I 
believe that is correct, sir. 
s eo e S e e * * i * 

Q. What was the damage on the bus? A. To the front, 
sir. 

Q. The full front? <A. If I recall right, sir, it was—I 
don’t remember the exact point on the front of the bus. 
I remember only on the front, sir. 


* e * e bay e e * s 4] 
79 J. Roscoe Creer 
s s e ® a * eS * S ae 


Direct Examination 
By Mr. Donohue: 


Q. Would you state your full name, Doctor? A. Dr. J. 
Roscoe Creer. 
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Q. You are a practicing physician licensed to practice 
in the District of Columbia? A. Yes, sir. 


80 Q. Do you know this young lady, Miss Laureen 
Kunz? A. Ido. 

Q. Can you tell us under what circumstances it was that 
you first became acquainted with her? A. I first met her 
as a patient at Emergency Hospital. 

Q. ‘Can you tell when, Doctor? A. That was September 
18, I think, 1954; wasn’t it? 

Q. September 18, 1954. 
81 Did you make an examination of this young lady 
on that occasion? A. I did. 

Q. ‘Will you tell us the nature of your examination and 
the result of your examination? A. This patient— there 
was a history of the patient being in an automobile 
accident on the morning of September 18. She received 
injury to her left lower chest, left upper abdomen, her 
back, and she had a contused laceration of the nose, the 
forehead, and that was—they were the principal things at 
that time, besides the general bruises and abrasions. 


Q. What did you observe in the days following, im- 
mediately following your first examination? A. I observed 
that she was very tender and sore in the left lower chest, 

in her back, and her upper abdomen. 
82 It was also found that she was passing blood in 
the urine and we suspected that she had a ruptured 
kidney. We took X-rays which showed she had a rup 
tured kidney. 

The X-rays showed she had a broken eighth rib on the 
left side. And then it was a question whether she had 
a ruptured spleen or not. 

But because these three conditions very often simulate 
each other, as far as symptoms are concerned, we just 
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decided to wait and see how she got along, which was 
considered to be good treatment under the circumstances. 


Q. Now, what conclusion did you reach on the 23rd 
Doctor? A. Well, on the 23rd her temperature rose rather 
markedly and her pulse became fast. Her respira- 
83 tions became fast and she just became toxic. She 
became syncopic. She was just in poor physical 
condition then. Of course we suspected that she probably 
had the ruptured spleen along with these other conditions 
and we decided to operate. 

Q. And did you do the operating, Doctor? A. I did the 
operating. 

Q. Can you tell us at what time the operation began 
and when it terminated? A. The operation began at 
2:15 p.m. and terminated at 4:45 p.m. 

Q. Now, will you describe to the Court and the jury the 
operation as you performed it, Doctor, what you found? 
A. I first made an incision in the left side of her abdomen 
that ran up and down like this (indicating). 

And when I opened the abdominal cavity there were 
actually no signs of active bleeding, and we were just a 
little perplexed. 

But when I put my hand deep back up under the 
diaphragm in the region of the spleen, then the blood 
started coming out. And it was found necessary to not 
only enlarge this incision up and down, as far upward as 
we could to the ribs, but farther downward, we still 
couldn’t get adequate exposure to remove this spleen 
without injury to the patient. So we found it necessary 

to make another incision across this way (indicating) 
ot to give adequate exposure to remove the spleen. 
We found the spleen was ruptured and, also, the 
vessels going to the spleen had been damaged, and there 
was bleeding from those vessels. 
Q. Was it necessary to transfuse Miss Kunz during the 
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operation? A. She received three pints of blood during 
the operation. 

Q. Would you describe her condition during the opera- 
tion, Doctor? A. My operative report states that her 
condition following the operation was considerably better 
than it was before. 

She really was in quite bad shape just prior to the 
operation. 

And my report said the patient stood the operative 
procedure well and appeared to have been in better condi- 
tion following surgery than she was prior to the operation. 

She received three pints of blood during the operation. 


& es * & & a * * 5 e 


86 Q. Doctor, from your experience, could you tell us 

just what the function of the spleen in the human 
body is? A. Well, the spleen is an organ we don’t know 
as much about as we do some of the other organs in the 
body. 

There was an Italian in 1655 first discovered the fact 
that the spleen had something to do with the destruction 
of the red blood vessels after they became worn out. Since 
then it has been discovered that this function is also 
covered by the liver and some of the other organs, the 
lymph nodes, in the body also have that function, and it is 
a certain type of cell that does it. But the spleen has a 
considerable number of those cells. 

Then about 1777 a doctor named Houston found that 
the spleen actually formed blood in pre-natal life, in fetal 

life, but they believe now that it doesn’t do that in 
87 adult life; that the bones of the body form the 
blood. 

Then a man named Barcroft in 1925 decided or experi- 
mented to show that the spleen was a storage place for 
red blood cells and, in case of an emergency, they were 
squeezed out of the spleen and put into circulation again. 

So far as we know, those are the main functions of a 
spleen. 
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Some consider it to be a glorified lymph node and has 
some antibacterial function, but I don’t think it has been 
definitely proved. 

Q. It is an area of uncertainty as to just what the 
function of the spleen is even after all of these years of 
research? A. Definitely so. 

Q. You wouldn’t recommend, Doctor, as a doctor of 
years of experience the removal of a normal spleen, would 
you? A. No, sir, never. 


a ¢ ae & * 
Cross Examination 
By Mr. Roberson: 


Q. I ask you, normally, what happens, what your 
ordinary expectation is? A. Usually there is no permanent 
injury resulting from the removal of a normal spleen. 


* Sd * R we * e ®& * 
96 Nestor D. Sanchez, 
one of the defendants, was called as a witness by counsel 


for the plaintiff and, after being first duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Donohue: 


Q. What is your full name, Mr. Sanchez? A. Nestor 
D. Sanchez. 

Q. Where do you live? A. Casablanca, Morocco. 

Q. How long have you been in Morocco, Mr. Sanchez? 
A. Since April of 1955. 


Q. Now, directing your attention to the early 
evening of Friday, September 17, 1954, when did 
you first see Miss Kunz that evening? A. It must have 
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been around 9 o’clock that evening when we stopped by her 
apartment to pick her up. 


5 & * * & ® * * 5 e 


Q. When you left Miss Kunz’ apartment, where did you 
go? A. To Napoleon’s Restaurant. 


98 Q. What is your best judgment of the time you 
arrived at Napoleon’s Restaurant? A. To the best 
of my recollection, about 9:30. 

Q. And how long did you remain at Napoleon’s 
Restaurant? A. For the rest of the evening, until around 
midnight. 

Q. Did you have dinner at Napoleon’s? A. Yes, sir. 


Q. And when you left Woodley Road in the vicinity of 
‘Connecticut Avenue, where did you go and by what route? 
A. We drove straight ahead on Woodley Road to the 


parkway, made a right on the parkway and drove all the 
way to Constitution Avenue, made a left on Constitution. 
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99 Q. As you approached the intersection of 23rd 

and Constitution Avenue did you see any other 
vehicle or vehicles? If so, where were they? A. As we 
approached 23rd Street, there were vehicles in front of us 
also going east, and there were on-coming vehicles at the 
light, coming in a westerly direction towards us. 

Q. Now, were the vehicles, which were going east in the 
same direction as yours, at rest or were they in motion 
when you first saw them? A. As I recollect, they must 
have been stopped for the light, but then—they moved off 
right—it was—the timing was just as we approached the 
light, it turned so they were starting off from the light. 

Q.' Would you estimate the distance that you were west 
of the intersection of 23rd and Constitution Avenue at the 
time you observed these cars moving beyond the light? 
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A. It is difficult to make an estimate in feet or something 
like that. 

We were within the block, very definitely. It could 

be anywhere from five to ten car lengths behind the 
100_—si traffic that was moving out. 

Q. And what do you estimate at that time your 
speed was, Mr. Sanchez? A. Well, we weren’t driving fast 
before that and we—I had to slow down because there was 
traffic in front of me. 

I must have been down to 15 miles an hour or something 
like that. 

Q. Now, at any time after you observed these cars from 
probably a block from in front of you, moving to the light 
and you were traveling at 15 miles an hour, at any time 
between that time and the time of the collision, were your 
brakes applied, or did your car decelerate to any greater 
degree? A. No, sir, the brakes were not applied at all 
during then. 

Q. At what point were you in relation to the intersection 
of 23rd and Constitution Avenue at the time when you 
first saw the bus, if you saw it? A. I don’t remember if 
it was the bus. As I mentioned previously, there were 
lights ahead of me. It could have been a big truck or 
something like that. I wasn’t paying any attention to it. 

They were stopped on their side of the street. I did not 
see them in motion until the point of impact. 

Q. Then is it your testimony that when you were 
101 almost simultaneous with the time of impact, or 

the first time you saw this vehicle which you had 
seen standing there, in motion? A. As I say, that is when 
I saw it, yes. How far, again, I couldn’t estimate. It 
must have been a couple of feet. He was right on us, 
making a left-hand turn into us. He was right on my side 
of the door. 

Q. Did you have that vehicle, which ultimately collided 
with you, under your constant observation from the time 
when you first saw it at rest until later when it was almost 
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on top of you? A. I don’t recall. I mean that is difficult 
to answer. I don’t know. I really don’t. 


Q. You were rendered unconscious, were you not, Mr. 
Sanchez, following the impact? A. Yes, sir. 


102 Q. Can you tell us at what point of impact your 

car was struck? <A. Yes, sir, it was, from looking 
at the car afterwards, struck on the left fender but towards 
the door where the motor mounts on it, on the left side 
of the car. That part of the left front fender was all 
smashed into the side of the car including, I believe, the 
body of my door on the left-hand side, which was all bent. 


103 By Mr. Roberson: 


104 Q. When was the first drink you had that even- 
ing? A. At Napoleon’s. 

Q. And how many rounds of drinks did you order? 
A. To my recollection we ordered two rounds of cocktails, 
but did not finish our second round of cocktails. 

Q. Didn’t Mr. Stewart have four? A. I do not recollect 
that, sir. 

Q. You were not particularly counting his drinks? A. 
No, sir. 

Q. Were you counting anybody’s else’s? A. I knew the 
number I had, sir. 


105 | Q. Were you drinking after you had been served? 
A. No, sir. 
Q. Did you have any wine with the meal? <A. I don’t 
believe we did, sir. 
Q. Do you know one way or the other? A. I do not 
recollect, no, sir. 
Q. When you left Napoleon’s Restaurant, what time was 
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it? A. Approximately midnight, as I recollect. It must 
have been. 


106 Q. Do you have any recollection of turning the 
lights on on your automobile? A. Yes, sir, because 

it would have been very difficult for us to get out of the 
place on Woodley Road, which is a very dark street, with 
our headlights off. 

Q. Without your reasoning, do you have a present 
recollection of having turned them on? A. Yes, sir. 

Q. And you are familiar with 28rd and Constitution 
Avenue? A. Yes, sir. 

Q. You worked down in that vicinity? <A. Yes, sir. 

Q. And where were you going at the time of the 
accident? A. We were going on our way to Southeast 
Washington where Miss Oyler lives, taking her home. 


* s ® A e * * * a * 


110 Q. Well, Mr. Sanchez, are you positive that it 
was Constitution Avenue you were on and not 23rd 
Street at the time the accident occurred? A. Absolutely 
positive. 
Q. And you are positive you were headed toward the 
Capitol on Constitution? A. Absolutely. 
Q. That is a great big wide street? A. Yes, sir. 
Q. One of the widest in the city; is that right? A. I 
presume so. 
Q. And you saw these vehicles ahead of you pointed 
eastbound when you were about a half a block be- 
111 hind, didn’t you? A. I mentioned five to ten car 
lengths. I presume it would be half a block; I don’t 
know. 


112 By Mr. Roberson: 


Q. Mr. Sanchez, isn’t it a fact you were at least half 
the distance up that block when you observed these cars 
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ahead of you? A. As I mentioned before, sir, I don’t 
recollect exactly where in the block. It was definitely 
within that block. 

Q. Where were you when you noticed this vehicle, which 
later on turned out to be the bus? A. We were within 
that block. 

Q. Yes, you were within the block, but where within the 
block? A. As I say, it is only an estimate. It could be 
anywhere from five to ten car lengths behind the vehicles 
that were right in front of me. 

Q. It could be more, couldn’t it? A. I don’t think it 
could be too much more because that isn’t as long as you 
tend to make it to be. 

Q. Were you familiar with the fact that 23rd Street is 
where the vehicles turned left going over to Virginia? 
A. Yes, sir, there is a light there. 

Q. That is where all the buses and the Memorial Bridge 
trafic turn there? A. That is right. 

Q. And this vehicle with the lights facing you that you 

observed when you were some distance back from 
113 the intersection, that was in a left turn position, 
wasn’t it? By that, I mean it was over toward the 
center of the street? A. I don’t recall the lane that it was 


in. 

Q. Didn’t you pay that much attention to it? A. I was 
paying attention to what I was doing in my car; not to 
where he was; just that I noticed that I had the green 
light and that he was stopped on the other side of it waiting 
to make a left turn. 

Q. Well, then, you realized that he was in a position and 
he also had a green light, didn’t he? <A. Yes, sir. 

Q. And you knew that it was from that position he 
would be, if he was going to make a left turn to go to 
Virginia, didn’t you? A. Could have been. 

Q. Weren’t you interested in whether he was going to 
make a left turn or not? A. Not right into on-coming 
traffic the way we were. 
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Q. I understand you to say there were six to ten car 
lengths between you and the automobiles in front of you? 
A. Yes, sir, but they stopped and we had not stopped; 
we were still rolling. 

Q. When the light turned green, those other automobiles 
started up and went on through the intersection, didn’t 

they? <A. That is right. 
114 Q. And did you think that you then had the right 
of way to cut off this man going over to Virginia? 
A. I did not cut him off. I just followed the other cars 
through the intersection. 

Q. He didn’t get to Virginia, did he? A. I didn’t get 
where I was going, either. 

Q. The collision occurred there with that left turning 
vehicle and you— A. That is right. 

Q. And you didn’t see him from the time you saw him 
eight to ten car lengths back from that intersection— 
you didn’t see him then until you were within four or 
five feet of him? A. I saw the lights, the on-coming lights 
stopped at the intersection, yes, sir. 

Q. You saw him but you didn’t keep your eyes on him, 
although he was in a left turning position? A. He was 
stopped when I saw him, sir. I didn’t know if he was 
going to make a left turn or come straight down Constitu- 
tion, which is also possible. 

Q. Weren’t you curious? A. It would have been difficult 
to drive, being curious to see what everybody else had 
to do. 

Q. In any event, the second time you saw the vehicle, 

to take notice of it, was within a very few feet of 
115 you; is that right? <A. Yes, sir. 
Q. You were already in the intersection? A. I 
was in the intersection. 

Q. You were in the courtroom when the policeman 

testified to talking with you in the hospital? A. Yes, sir. 
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Q. You don’t remember talking to him at all? A. Not 
that night. As I say, I didn’t recover consciousness until 
the next afternoon or that night. 

Q. Well, is it possible you did tell him that he was 
driving along the curb lane? A. Well, yes, but in the 
driving lane; not in the parking lane. I mean there is 
one lane on the far right next to the curb, that is reserved 
for parking. Granted there wouldn’t be any cars parked 
there that night, but it is difficult to drive in that lane. 

Q. Why, if there are no cars there? A. You never drive 
in a parking lane—I mean just from driving through there, 
you actually stay away from it. 

_ Q. Iam trying to get at what you told the police- 
116 man on the night of the accident? A. I don’t know, 
sir. I was unconscious and I do not know if I did 

say anything. 

Q. Is that also true of the part of his testimony that 
you told him you were going 25 miles an hour? A. It could 
very well be, sir. I say I do not recall talking to the police- 
man on that night. 

Q. You could have told him that, you think? A. I could 
have; sir, yes, sir, because when we came on to Constitu- 
tion Avenue, I would say we were traveling 20 to 25 miles 
an hour, yes, sir. 

Q. When is it that you say you slowed down? A. When 
I saw the cars in front of me stopped and the light. 

Q. And you maintained this 15 miles per hour speed 
thereafter from then until the time of the impact? A. I 
would say it was approximately 15, I would say. I don’t 
know exactly, but after the cars in front of me pulled out 
to go through the light, I would say I automatically would 
have accelerated a little bit to follow them through. 

Q. So when you actually entered the intersection, you 
say you think that you probably accelerated rather than 
decelerated? A. I don’t remember, sir. I know that I 
was following those cars through. 
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117 Q. You know that you were not looking at this car 
over on the left in the left-turn position, don’t you? 
A. I was looking straight ahead. 


Robert G. Taylor 


* * * * Ld 
Direct Examination 
By Mr. Donohue: 


Q. Would you state your full name, Doctor? <A. Dr. 
Robert G. Taylor. 


Q. Directing your attention to the late summer of 
1954, did you have as a patient Miss Kunz, who is 
sitting here in the courtroom? A. I did. 
Q. Do you recall when it was that you first had her 
for a patient? A. Ido. It was in August of 1954. 


€ sd & & * * % * * e 


Q. Would you tell us the nature of the Doctor-patient 
relationship in August, 1954? A. You mean, sir, what the 
complaints were and the purpose of the examination? 

Q. Yes. Did you examine Miss Kunz at that time? A. 

I did, yes. 
130 The Complaint—the purpose that brought her to 
see me at that time, as I recall, was that she was 
feeling unusually tired in that she was having upper back 
pains, and the examination was conducted. Nothing un- 
usual was found at the time. 


* & & & a * * * * * 


Q. What did you find as to the state of her general health 
at that time? A. I thought her general health was good. 

Q. Did there come a time in September of 1954 when you 
again saw Miss Kunz? A. Yes, I saw her more socially. 
I saw her in the hospital; not professionally. 

Q. Did you make any examination of Miss Kunz? A. 
I did not, no. 
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Q. Did you know why she was there? A. I did. 

Q. Did there come a time subsequent to her leaving the 
hospital that she again consulted you as a patient, Doctor? 
A. Yes, my records show that she next came to see me in 

August of 1955. 
131 | Q. What was the nature of the complaint and the 
treatment that you gave her at that time? A. Well, 
at that time she was complaining of nervousness, of pal- 
pitation particularly at night. The examination was 
centered mostly about the heart and circulation. 

Q. Did you examine her subsequent to that period, 
Doctor? A. Again in December of 1955 she came in be- 
cause of fever and sore throat. 

Q. And, again, Doctor? A. And the last time I believe, 
was in December of 1956 when she had her general physical 
examination. 

Q. Did she have any complaint to make to you at that 
time about her condition? A. No complaint at all except 
the usual tiredness and nervousness and fatigue that she 
thought was unusual. 

Q. Did you associate the nervousness and the tiredness 
with her accident in September of 1954? 

Mr. Roberson: I think that is leading, Your Honor. 

The Court: I think it would be better perhaps to ask 
him what he did associate it with. 


By Mr. Donohue: 


Q. Could you tell us, Doctor, what if anything that you 

associated the nervousness and sleeplessness about which 

'she complained? A. Well, on the three occasions I 

132 had seen her since the accident, these were the pre- 

_vailing complaints at all times. And in the absence 

of all other physical findings, as thoroughly as I could in 

examining her, I felt that possibly it was due to the shock 
of the accident. 


e 
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146 Mary Catherine Oyler 


was called as a witness by counsel for plaintiff and, after 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Donohue: 


Q. Now, directing your attention to the night of 

the 17th of September, and the early morning of the 

18th, 1954, were you together with Mr. Sanchez and Miss 
Kunz? <A. Yes, I was. 

Q. Where did you go that night? A. We went to 
Napoleon’s for dinner. 


& & & * * se * + * Sd 


Q. What did you drink, Miss Oyler? A. I believe 
I was drinking daquiri. 
Q. Do you recall how many drinks you had? A. Two, 
maybe three, for myself. 


Q. When you left Napoleon’s, do you recall by 
what route you reached Constitution Avenue? A. 
Down through Rock Creek Park. 

Q. Do you recall turning on Constitution Avenue and 
going east? A. I remember going on to Constitution 
Avenue. 

Q. And where were you going at that time, if you recall? 
A. Headed towards Southeast where I live. 


Q. Was there anything about the operation of the 
vehicle in which you were riding that caused you 
any concern at all? <A. No. 
Q. Nothing unusual about its speed? A. No, sir. 
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Cross Examination 
By Mr. Roberson: 


Q. Miss Oyler, did the other people in your party 
151 have approximately the same number of drinks you 
did? A. I would say they had two—I am not quite 


* * * * * ® ° * & e 
154 By Mr. Ryan: 


Q. Miss Oyler, were you a driver of a car, or did you 
drive cars at or about the time of this accident? A. Yes, sir. 

Q. Did you form any impression as to the speed at 
which Mr. Sanchez was operating his car as you came along 
Constitution Avenue? A. I would say 20 to 25 miles an 
hour. 

Q. On any part of Constitution Avenue did he ever 
exceed that speed to your knowledge? A. No, sir, not to 
the best of my knowledge. 

Q. Did you observe his operation of the car sufficiently 
to determine whether he was driving it in a straight line 
and operating it carefully and not weaving? A. I believe 
he was; if not, I would have noticed that, I am quite 

sure. 
155 $Q. You didn’t notice any sudden stop or abrupt 
stop anywhere along the line? A. No, sir. 

Q. You didn’t observe any weaving or going to the side 
of the road? A. No, there was no weaving or anything 
of that kind. 

Q. Did you notice when Mr. Sanchez was leaving in 
Napoleon’s Restaurant, the parking place there, whether 
or not he put the lights on his car? A. Yes, sir, I know 
he put the lights on the car. 

Q. Were those lights still on to the best of your knowl- 
edge when the car reached 23rd and Constitution Avenue? 
A. Yes, sir. Sats 
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157 Mr. Donohue: Your Honor, I am advised that the 
bus driver cannot be located. If that be true, I 
would like at this time to read his deposition to the jury. 
Mr. Roberson: He resigned from us without any reason 
in July of 1955. I tried to get him but I can’t find him. 
His father, who is out at Soldier’s Home, does not even 
know where he is. 
I intend to read it myself. 
s = ca s * * He * Sd s 
158 (Thereupon, the deposition of Clair B. Sessaman 
was Tread into the record as follows:) 


‘‘Hxamination By Mr. Morgan 
‘*Q. What is your full name? 
‘*A. Clair B. Sessaman. 
e e * oe * & bd & & ca 
‘“*Q. On the night of the 17th and 18th of September, 
1954, by whom were you employed? 
‘“‘A. The A. B. & W. Transit Company, Alexandria, 
Barecroft and Washington. 
159 “*Q. Now, about 12:00 or 12:30 just after midnight 
you were operating the bus west on Constitution 
Avenue, were you not? 
‘SA. Yes. 
‘“‘Q. And you approached the intersection of Twenty- 
Third Street, Northwest, did you not? 
“SA. Yes. 
“<Q. Now, would you tell us what you did as you ap- 
proached the intersection of Twenty-Third Street? 
‘‘A. Well, as I came up to the intersection the light 
turned red and I stopped in the center lane. 
‘¢Q. When you say ‘center lane’, which lane do you mean? 
‘cA. That is the lane next to the solid white line in 
the center of Constitution Avenue, the solid white 
160 line. 
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‘*Q. And you stopped, correct? 

‘A. Right, for the light. 

‘‘Q. And as you stopped or were stopped there, what 
did you see, if anything, ahead of you in the street? 

‘‘A. There were two cars on the opposite side of Con- 
stitution facing east waiting for the light, the same light 
I was waiting for. 

“‘Q. What happened thereafter? 

‘*A. When the light turned green I had the turn signal on. 

“‘Q. Just let me stop you right there. How do you 
know you had them on? 

‘‘A. I always turn them on and I know when they are 
on because there is a lot of flashing yellow light next to 
the steering post to show that the turn signals are on. 

“‘Q. You say you always turn them on? 

‘*A. I always turn them on. 

‘‘Q. However, you have no present recollection as to 

this occurrence that you actually turned them on 
161 this time other than the fact that you always turn 
them on? 

‘A. I turned them on, because I noticed the flashing 
yellow light. 

“*Q. When did you look at the flashing yellow light? 

‘*A. Just before I made the turn. 

“‘Q. Were you looking at the flashing yellow light as 
you made the turn? 

““A. No. 

“*Q. What did you do after the light turned green? 

“A. Well, the two cars on the opposite side hesitated, 
thinking I was going to make a left-hand turn in front of 
them, and then I eased the bus up about six or eight feet. 

“*Q. Into the intersection? 

‘‘A. I didn’t have the bus turned; I eased it straight 
ahead and those cars hesitated a couple of seconds, thinking 
I was going to go first, and I waited then and let them go 
by and I didn’t see no other car or light on Constitution 
when I made my turn. 
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“*Q. And then after these cars went by, do I under- 
stand that you then turned to your left towards 
162 the south? 
‘‘A. Towards Lincoln Memorial. 

**Q. And did you see any other cars besides the two cars 
which went by you? 

‘**A. I did not see no other ear or light. 

“‘Q. And what happened next? 

‘*A. Well, I got about, well, over a half a bus length 
around the intersection when there was a resounding crash 
and I didn’t hear no horn and that is the only thing I 
can remember, I mean, I heard a resounding crash and I 
stopped dead. 

**Q. So the first thing that drew your attention to any 
other vehicle was when you heard a crash? 

“*A. That’s right. 

‘‘Q. And as immediately as you heard the crash, was 
your attention diverted to another vehicle? Did you see 
another vehicle immediately upon hearing the crash? 

‘A. Just as soon as I heard the crash—I mean, the 
car was setting right there right beside the bus. 

‘*Q. So the first time you saw the car was after it had 
been in collision with the bus? 

‘“‘A. That’s right, yes. 

‘*@. And what part of the bus was in collision 
163 with the car? 

‘‘A. The right-hand corner of the bus was in col- 
lision with the left-hand side of the car, the front part. 

‘‘Q. Now, when you say the right-hand portion of the 
bus, the bus has a sort of squared-off front, has it not? 

‘‘A. Well, the right corner, it put a dent in the right 
corner of the bus and cracked the glass in the door. You 
see, he hit the right corner of it. 

‘‘Q. The lights on the bus are facing forward, are they 
not? And they are in the front face of the bus, are they 
not, your headlights? 

‘*A. Yes. 
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“*Q. Now, were the headlights on that side damaged? 

**A. No, the light was not out on the bus. 

‘*Q. With reference to the headlight where was this dent 
in the front of the bus? 

“*A. Well, right below the light. 

“‘Q. Below the headlight? 


164 **Q. Did you look at the other car after the 
accident? 

‘CA. I took a glance at it. 

“*Q. What portion of the other car was damaged? 

‘*A. Well, the side of the car was damaged between 
the front bumper and his door, it was drove into the motor. 

“<Q. So that would be the left side of his car between 
the front bumper and the left door? 

“A. Yes. 

‘¢Q. The driver’s door; is that correct? 

‘‘A. That’s right. 

‘*Q. So it would be in the general location of where the 
engine is on the left-hand side of the car? 

‘“‘A. That’s right. 


166 ‘‘Q. The damage to the car which was on the left 
side, did it extend back as far as the door? 
‘“*A. It extended just about to the door, as near as I 
could see. You could not pull the door all the way open 
because of the impact. 


‘‘Q. When did you come on duty that evening or that 
day, the day prior to the accident? 
_  $*A. Well, now, to be rather exact I can’t tell 
167 you right to the hour. I came in the afternoon 
around about 4:00, somewhere in between 3:00 or 
4:00 o’clock in the afternoon. 
“*Q. Did you at that time have a definite time you came 
every day to work? 
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“‘A. That week I did, yes; I was on a ‘hold down.’ 

“*Q. What are the general hours? Does that duty start 
around 4:00? 

‘‘A. Starting around about 3:00 or 4:00 and ending a 
little after 1:00. 

“<Q. So, you were almost at the end of your run? 

‘A. That was my last run. 


we e & & & sd * & * e 


‘¢Q. Now, from the position in which you sit in the bus 
you can see objects in front of the bus; starting at a 
distance of how far in front of you can you see, exactly, 
in front of the bus when you are sitting there in the seat? 

‘*A. You can see so far out—I could not tell you how 
far you can see ahead because your lights are on low-beam. 

“*Q. You had your lights on low-beam? 
168 ‘A. Yes, because you can’t drive in the city on 
high-beam. 

‘‘Q. How far ahead of you could you see at that time? 

‘A. I could see far enough—I mean, across the street 
or more than that. 

‘<Q. Could you see across that intersection? 

‘A. Yes, I could see across the intersection. 


& ® * a * * e a ® 


‘*Q. And at the time of the impact, in which direction 
were your eyes, if you remember, which way were you 
looking? Were you looking straight ahead? 

‘CA. Well, I don’t know just how to explain that. By 
making a left-hand turn I was looking that way (indicat- 
ing). I was following my bus around the corner is what 
I was doing. 

‘‘Q. You were watching what the headlights illu- 
169 minated, were you not? 

‘‘A. I was watching going around the corner with 
my bus at that time. 

‘‘Q. You were looking, then, more to the left than you 
were to the right as you went around the corner to your 
left; is that correct? 
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‘‘A. Well, if you are going around the corner to the 
left, why, your eyes are following just about the diameter 
that bus is going around. | 

“*Q. You mean by that, that your eyes were looking in 
the direction that it was going to turn; is that correct? 

‘*A. Well, naturally. 

‘‘Mr. Arness: You mean by that, straight out in front 
following the same path the bus was? 

‘“‘The Witness: Your eyes are not going to look up Con- 
stitution if you are going around a corner. 

“‘Q. Looking more around towards Twenty-Third Street? 

‘‘A. Yes, more where you are going. 

**Q. About how fast would you say your bus was going 
at the time of the impact? 

‘‘A. I would say I was going about five miles an hour. 


171 Mr. Donohue: If it pleases Your Honor, I would 
like to offer in evidence the medical and hospital 


and nursing bills. 
The Court: Is there any objection? 

&® * € * 2 * cd a * 
(At the bench :) 


Mr. Roberson: Your Honor, one of those bills is the 
Washington Clinic bill of $137, which is Dr. Taylor’s, and 
_another bill there from Doctor Taylor is $65. 

172 I had intended to move at the appropriate time, 

Your Honor, that Dr. Taylor’s testimony be stricken 

on the ground that the conditions he found he merely said 

were possibly caused by this accident. I don’t think that 

that is adequate in this jurisdiction. He must say in his 
professional opinion it was caused by the accident. 

Therefore, I would object to his testimony being con- 
sidered by the jury, and any bills for his services. 


177 Mr. Roberson: While we are on the subject, would 
Your Honor consider at this time instructing the 
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jury to disregard the testimony of Dr. Taylor on the 
ground that a mere possibility is not sufficient? 

The Court: Well, I will do that at the time of my gen- 
eral instructions, that they must be satisfied by a pre- 
ponderance of the testimony that the treatment of the 
doctor is relating to a matter that was shown by the 
evidence to have been the result of her injury. 

Mr. Roberson: Well, I will draft a specific instruction 
because I would like—I think it should be a little bit 
stronger with respect to the one doctor that said—that 
specifically said this was only a possibility. 

The Court: Yes, I think you are entitled to that 
statement. 
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183 Mr. Donohue: The Court has permitted to be 

introduced in evidence three sections of the Traffic 
Regulations in force and effect in the District of Columbia 
at the time when this accident occurred. 


® * 2 ° ° ~ - - - ~ 
184 ‘¢ Article VIX, Section 47, Subsection (a): 


‘<The driver of a vehicle within an intersection, intend- 
ing to turn to the left, shall yield the right-of-way to any 
vehicle approaching from the opposite direction, which 
is within the intersection or so close thereto as to con- 
stitute an immediate hazard. But the said driver, having 
so yielded and having given a signal when and as required 
by these regulations, may make such left turn and the 
drivers of all other vehicles approaching the intersection 
from such opposite direction shall yield the right of way to 
the vehicle making the left turn.”’ 


‘¢ Article XIV, Section 99, Subsection (c): 


‘‘An operator shall, when operating a vehicle, give his 
full time and attention to the operation of the same.’’ 
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191 Douglas A. Williams 


was called as a witness by counsel for defendant A. B. & W. 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Roberson: 
Q. Your name is Douglas A. Williams? A. That is right. 


Q. Where are you employed? A. At St. Elizabeths 
Hospital. 


Q. What are your hours of employment over at the 
hospital? What were they in September of 1954? A. 
From 3 p.m. until 11:30 p.m. at night. 

Q. Were you a witness to an accident between an A. B. 
& W. bus and an automobile at the intersection of 23rd and 


Constitution Avenue in the early morning of Satur- 
192 day, September 18, 1954? A. Yes, I was. 
Q. Where were you at the time of the accident, Mr. 
Williams? A. I was a passenger on that bus. 


Q. What time did the bus leave that terminal? <A. At 
that time it left at 12:25. 

Q. Where did you sit when you got on the bus? A. I 
was sitting two seats from the front of the bus on the 
right-hand side. 


Q. Were you seated next to the window or next to the 
aisle? A. Next to the window. 

Q. What were you doing while you were on the bus? 
A. Well, I was just sitting there and looking out the window 
and so forth. 

Q. You weren’t reading? A. No. 
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Q. Tell us what occurred, to your observation, when the 
bus reached 23rd and Constitution Avenue. What 
193 did the bus do? <A. Well, the bus pulled up. The 
light had turned red and the driver stopped there 
and waited for the light. So when the light turned green, 
there was two cars going east on Constitution Avenue. 
Q. Which way was the bus headed? A. The bus was 
going west, and these two cars were headed east. 
So he let them go by and then he proceeded in his turn 
on 23rd Street. 
Q. Did you yourself look west on Pennsylvania Avenue 
prior to that left turn? A. Yes. 
The Court: Pennsylvania Avenue? 
Mr. Roberson: Did I say Pennsylvania Avenue? I 
meant Constitution Avenue. I was probably trying some 
other case. 


By Mr. Roberson: 
Q. Did you look down Constitution? A. Yes, I did. 


Q. Did you see any third automobile in the immediate 
proximity of that intersection when he made his left turn? 
A. Well, when these cars passed, it wasn’t any other car 
in view. 

Q. And then what happened? A. Well, the driver, 
194 after these other cars had passed, then he proceeded 
in his turn. 

Q. And he turned in which direction? A. To his left. 

Q. Do you know what gear the driver was proceeding in? 
A. Well, he had just pulled off so it was evident that he 
was still in first gear. 

Q. Did anything happen unusual before he got out of that 
intersection? A. Well, this car—I don’t exactly know 
where it came from—the driver had almost made his turn 
when the two collided there. 

Q. What driver had almost made his turn? A. Pardon? 

Q. Which driver had almost made his turn? A. The 
driver of the bus in which I was riding. 
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Q. My question was: Can you tell us—if you can’t tell 

us, Just say so—how close he had come to the south side of 
‘Constitution Avenue when something happened? A. 
195 To the south side? 
_ Q. Yes, towards Lincoln Memorial. A. Oh, he 

had almost completed his turn. 

Q. Well, then, what did happen? A. That is when this 
ear and bus collided there. 

Q. Did you see this automobile before it actually came 
into contact with the bus? <A. Yes, I did. 

Q. Where did you see—where was it when you saw it? 
A. Well, I saw more of the top of the car just before it hit. 

Q. And about how far away was it when you saw it? 
A. [imagine it was about maybe 15 feet, I guess. 

Q. Was your bus already in the process of its turn? A. 
Yes, it was. 

Q. And was still in first gear? A. Still in first gear. 

Q. Well, what part of the bus came into contact with 
what part of this automobile? A. Well, it looked like the 
front, the right-hand bumper on the right side of the bus 
hit the car. 

Q. And what part of the car? <A. It looked like the front 
of the car near the front wheel and the front door. 


196 Q. Mr. Williams, did you form an impression from 
observing the car—now, as it was coming toward 

you, did you form an impression as to whether it was as 
fast as the bus or faster? A. Well, it happened—I mean 
at the flick of a moment I saw this car coming. That is 
when I braced myself to make sure that I wouldn’t get 
hurt, and it happened just like that. So the car was 
speeding. 

Mr. Ryan: I move that be stricken. That is wholly 
irresponsive to the question he now asked. 

Mr. Roberson: I think that is a proper answer as best 
he can to my question, Your Honor. 
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197 The Court: I think he said it happened all in the 

flick of a second. I don’t know whether in that flick 
of a second he could judge the speed, but I will let his 
answer stand for whatever it is worth. The jury is the 
one to decide what probative force it has. 


By Mr. Roberson: 


Q. From your position in the bus before the accident, 
did you see any lights from the automobile prior to the 
accident? A. No. 


e e e e e a s * e e 
Cross Examination 
By Mr. Ryan: 


Q. Mr. Williams, had you ridden on this same par- 
198 ticular bus that left at 12:25 am. from 12th and 
Pennsylvania Avenue on prior nights? A. Yes, I 

have I guess for the last eight years, I guess. 

Q. And was that bus operated usually by the same bus 
driver each evening? A. Well, every now and then they 
would have a relief driver on, but usually we had a regular 
driver. 

Q. Was the man who was driving the bus this evening 
that was in the accident the regular driver or relief driver? 
A. I think he was the relief driver. 

Q. Had you ridden with him as a relief driver on prior 
occasions? A. Yes, I had. 

Q. Were you acquainted with him to speak? Did he 
know you and you know him? A. Well, I spoke to him 
occasionally. 

Q. Now, as you got up Constitution Avenue, did the bus 
make any stops to pick up any other passengers between 
12th and the Avenue and 23rd and Constitution Avenue? 
A. Yes, he did. 
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199 Q. Was anyone seated on that seat with you? 
A. No, I was by myself. 


Sd & * * e a ? & & & 


200 Q. All right, now, as you came then along Con- 

_ stitution Avenue and stopped at 14th and picked 

up @ passenger, was it raining then? A. Iam not sure. I 
think it was a clear night. 

Q. You think it was clear? A. It was clear that night. 


201 Q. You got to 23rd Street. Was the light red 

‘when you got there or had it dropped red just 
before you got there? A. The light was red when we got 
there. 

Q. You stood there then and waited? A. And waited. 

Q. Now, in what direction did you look to see these two 
ears you testified to were standing opposite you on the 
other side of the street? A. I was looking straight ahead. 

Q. Straight ahead out of the front end of the bus? A. 
Out of the front. 

Q. Were the overhead lights on in this bus? A. Yes, 
they were. 

Q. Were the dashlights on in front of the driver? A. 
Well, there was the drive signal on signaling that he was 
making a left turn there. 

Q. Oh, you looked at that too, and saw that was on? 
A. That was on. 

Q. Where was that located, Mr. Williams? A. Well, 
that is located on the dashboard. It is to the right of 
the driver in the panel there, or over here (indicating). 

| Q. And you saw the direction light was on? A. 

202 = Yes, I did. 
Q. Which way was it on, the left or right? A. 
Well, it was making a left turn, so evidently is was left. 

Q. Yes, I know he was making a left turn, but I want 
you to tell me did you see a left direction light on? A. 
Well, the light was on, so I took it for granted that it was 
the left light. 
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Q. And was that light flashing or was it still? A. It was 
flickering. 

Q. What color was it? A. Amber or orange. 

Q. And it is on the right-hand side of the dashboard in 
front of the driver? A. Like this (indicating) right in 
here. 

Q. Like this—you are putting your hands about eight 
inches apart? A. Well, we have the panel in front of him 
like this (indicating) and this little light is right over 
here (indicating). It looks like a piece of plastic that cov- 
ers it, two round circles there where you can see the bulbs 
flash up when it is on. 

Q. And you saw one of these bulbs flashing up while it 

was on? That was the direction light? A. Yes, sir. 
203 Q. How long did that directional light flash, Mr. 

Williams? A. Well, I imagine it was still flashing 
when we proceeded in the turn. 

Q. When did it first start flashing? A. Well, before we 
got to 23rd and Constitution Avenue. 

Q. How far before you got to 23rd and Constitution 
Avenue? <A. I couldn’t say. 

Q. Did he leave it flashing the whole time he was wait- 
ing there for the red light? A. Yes, it was. 

Q. What caused you to look at the flashing light, the 
indicator, or flashing light on the front of the bus, Mr. 
Williams? A. Well, those are things I notice. I mean if 
I am riding with anybody, I like to know whether I am 
safe or not, and I never go to sleep. I watch as much as 
the drivers do as far as turns and things are concerned. 

Q. All right, now, if you watched as much as the driver 
did, let me ask you was this a gear driven bus? A. Pardon? 

Q. Was this a gear driven bus? A. No, this bus had an 
automatic transmission. 

Q. So then you didn’t see the driver start off in 
204 first gear at all, did you, Mr. Williams? A. Well, 
those buses do have a first gear. 

Q. The driver doesn’t do a thing except step on the gas? 
A. Step on the gas. 
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Q. And the more he steps on the gas, the faster it goes? 
A. Yes. 


Q. Was the bus in motion before you saw the car 15 
feet away from you? A. Yes, it was. 

Q. How far had the bus gotten into the intersection when 
you saw a car 15 feet away from you? A. Well, we had 
just about completed the turn when I saw the car. 

Q. Well, now, did the driver make the turn in the usual 
way that had always been made at that intersection that 
night? A. Yes, he did. 

Q. Isn’t it a fact, Mr. Williams, that on coming into the 

‘intersection this night the driver came straight out 
205 into Constitution Avenue farther than usual and 
then made the turn into 23rd? A. Well, there was 
about—let’s see—one, two, three lanes there to the right, 
and the one farthest to left is the one in which they make 
the left turn on. Well, before he got to 23rd Street he 
pulled over to get in that left lane, and when we got there 
the light was red, so we stopped there and waited for the 
light to change. 

Q. But then when the light changed, weren’t there two 
cars, at least two cars, waiting over there for the same light 
that you had been waiting for? A. There was. 

Q. And isn’t it a fact that before the bus started to make 
the turn that night he eased out straight ahead, on across 
23rd Street, while those cars moved, and then dropped 
down making a wider turn than he usually made at that 
corner? A. No. As I remember it, the driver left the 
two cars pass before the bus moved. 

Q. Well, did the driver first start and then stop and then 
start up again, after the two cars left? A. No, he did not. 

Q. Did those two cars have their headlights on? <A. I 
am quite sure they did. 

Q. You are quite sure they did. 

Did you see which way they went? 
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206 Q. They kept straight out the Avenue going east? 
A. Going east on Constitution Avenue. 

Q. Now, in what lane of traffic on Constitution Avenue 
was the car traveling east with which the bus later came 
into collision? A. That I could not say. 

I couldn’t say whether the bus came out Constitution 
Avenue or down 23rd Street. I only saw the top of it. 

The Court: You said the bus; do you mean the bus? 

The Witness: I am speaking about the car. 

The Court: I thought you were. 


* ie e s & * * * * e 
By Mr. Ryan: 


Q. Well, on what street was the car when you saw it 15 
feet from the bus? A. Well, the car—it looked as if it 
was swerving, and that is when I glanced at it and grabbed 
the seat. 

Q. Was it swerving toward the bus or away? A. To- 
ward the bus. 

Q. What? A. Toward the bus. 

Q. When you observed that car at that point, were you 
looking at it through a side window, which is right beside 
you, or looking at it through the front window? A. I was 

looking at it from the window in which I was sitting 
207 beside me—we had turned like this (indicating) 
and then I glanced out and I saw the top of this 
car, and that is when I grabbed the seat and braced myself. 

Q. Did you see two women fall in the bus? A. Yes, I did. 

Q. Weren’t they both seated ahead of you? A. Let’s see. 
This fellow Norris was sitting—Norris is his name instead 
of Morris—Norris was sitting directly in front of me. The 
two ladies were sitting on the other side. One was sitting 
on the front seat and I think—let’s—the other lady was 
sitting on the side seat in front. They both fell. And the 
fellow in front of me fell, also, Norris. 

Q. Mr. Williams, did the operator of the bus put his 
brakes on at any time prior to this collision? A. When 
they hit he did. 


60 


Q. Did he put them on before they hit? A. I couldn’t 
say. 
e oa & & 5 sd g e e ee 


Q. How far did the bus go after it was in contact 
208 with the private car? A. It didn’t seem to go any- 
where; not over, I would say, a foot. 

Q. And it is your testimony, to the best of your recollec- 
tion, that the bus stopped within one foot of the point it 
hit the automobile? A. That is right. 

Q. Did you get out and observe the damage to the auto- 
mobile? <A. Yes, I did. 


Q. And did you see that the left-hand door had been 
damaged so that it couldn’t be opened? A. Well, when I 
got out, this guy was laying on the ground. The door was 
open,’ but I wouldn’t say whether it could mechanically 
close or not. 

Q. Was he laying completely on the ground? A. He was 
on the ground, and one of the other passengers got out and 
set him up, and he began to laugh. 

Q. Who began to laugh? A. The fellow that was driving 
the car. 

Q. Was he the fellow who was thrown out on the ground? 

A. Yes, he was. 
209 Q. And the other fellow got out and came back 
in the car and began to laugh? A. Well, when the 
fellow began to laugh, he said, ‘‘Oh, there is nothing wrong 
with you.’’ He said, ‘“‘You are all right.”’ 

Q. Well, I am not quite clear who was laughing. Was 
the fellow laughing who had been driving the car, or the 
fellow laughing who had put him back in the car? A. The 
fellow that was driving the car was laughing, sort of 
smiling like. 


Pg! Cee Say Geese Rene greet ee eae 5 ea 
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214 M. Rocita Jamison 


was called as a witness by counsel for defendant Sanchez 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Ryan: 


Q. Will you state your name, please, Mrs. Jamison? 
A. Mrs. M. Rocita Jamison. 

Q. And you are here in response to a subpoena served 
upon Emergency Hospital with certain records, are you? 
A. Tam. 

Q. And those records pertain to whom? A. Nestor San- 
chez. 

Q. And are these the records which are kept in the nor- 
mal course of business by Emergency Hospital? A. They 
are. 


216 Dabney J. Carr 


was called as a witness by counsel for defendant Sanchez 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


Q. Will you tell us, Mr. Carr, what transpired as 

you approached the intersection of 23rd and Consti- 

tation Avenue? The bus was going in a westerly direc- 
tion; was it not? A. Yes. 

As I recall, the bus stopped at the intersection. There 
is a traffic light there. It was late at night. I was resting. 
I was leaning my head against the window and gazing out. 
I saw a car appear rather suddenly—I didn’t—I wasn’t 

aware of it over a block away. I was only aware of 
218 it as it appeared very close. The bus was turning. 

I was certain that an accident would oceur. I stood 
up quickly and grabbed the seat in front of me just be- 
fore the impact. 
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Q. And you first observed this car about how far away 
from the bus? A. It was very close, a matter of a few 
feet, 10 or 15; I am not really sure. 


219 Q. Was it in the lane nearest the south curb, the 
center lane, or the lane nearest the center of the 

street? 

Mr. Roberson: I think that excludes a possibility of a 
fourth lane. 

The Court: I think it does, too. There has been some 
testimony that there were four lanes. 

The Witness: I really couldn’t determine the answer 
to that question. 

I would say that the car was in the middle and not either 
closest the center lane or to the curb. I would put it in 
the middle of the street. 


By Mr. Ryan: 


Q. In the middle, then, you mean of the eastbound sec- 
tion of Constitution Avenue? A. Yes, yes. 


Q. Were you able to determine or estimate its speed 
at that point, sir? A. Those things are always very diffi- 
cult. I would say that it was approaching at a reasonable 
rate of speed. I didn’t think it was excessive, but on the 
other hand I didn’t think he was traveling at a slow rate 

of speed. For example, I don’t think he was going 
220 over 25 miles an hour, but at the same time I think 
- he was coming along at a good pace. 


a s Lad s s ae ¢ * s & 


Q. Now, did you observe at that point whether or not 
the operator of the bus applied any brakes? <A. He did 
not, as far as I could tell from my position. 

Q. Did you observe him apply the brakes at any time 
prior to the impact? A. I did not. 
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Q. Did you observe him change the path, turn it in any 
direction, prior to the impact? A. I did not. 


& we & & e * ca * * 


221 Q. Can you give us an estimate as to how far he 
went from the point of impact until he reached that 
point? <A. 15 feet. 


223 Q. After the accident, did you get out of the bus 
and go over to the car? A. I did. 

Q. Did you observe the driver of the car at that time? 
A. I did. 

Q. And where was he, sir? A. He was lying on his back 
on the street, and one or both legs were still in the auto- 
mobile. 

Q. And how long did he remain in that position? <A. 
Until the Navy Department ambulance arrived about five or 
ten minutes, perhaps longer—until the ambulance arrived. 
e Sd * * * * e * * * 
224 Q. Did anybody at any time pick him up and put 

him into his car? A. I don’t believe so. I didn’t 
see that happen. 
* e Sd * e * * * & * 

Q. Did you remain there, Mr. Carr, until the police 
arrived on the scene? A. I did. 


Q. Had either vehicle been moved in any manner? A. 
No. 

Q. From the time they came to rest after the accident 
until the police arrived? A. No. 

Q. What was the condition of the weather this evening, 
sir. A. It had been raining and the ground was wet. I 
believe the rain had stopped at the time of the accident. 


e * e & * ® ® * & * 


Lh 


64 


225 Cross Examination 
By Mr. Roberson: 


228 Q. Mr. Carr, didn’t you also estimate the speed 
of the bus at that time 5 or 10 miles an hour—let 
229 me read this to you and perhaps it will refresh you: 
‘‘Q. I wanted to ask you were you able to estimate 
the speed of the vehicles, Mr. Carr? ‘‘A. I would say 
that the bus driver was going a normal rate for bus drivers 
making that turn. I didn’t watch the speedometer, but 
I would say it was 5 or 10 miles an hour, no faster. I 
didn’t think there was anything unusual about the way he 
was making his turn.’’ 
Is that your present recollection, sir? You think that 
was more accurate? <A. I do. 


& e * & e we & & ee # 
231 Thereupon— 
Nestor D. Sanchez 
resumed the witness stand and testified further as follows: 
Direct Examination 
By Mr. Ryan: 
® Cd e & e * & * & = 
234 § Mr. Ryan: I think that is all right and I ask leave 
of the Court to amend to the extent that National 
Surety Corporation is a use plaintiff to the extent of 
$1,175.07. 
The Court: All right. 
S & s & & & e % e & 
(In open court:) 
Mr. Ryan: If Your Honor please, in reference to 
Sanchez Exhibit No. 3 for identification, which is the re- 
pair bill, and it appearing from our discussion that in 
235 regard thereto Mr. Sanchez carried what is called col- 
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'lision insurance on his car and, accordingly, his net 
interest in this bill now is at the rate of $50 and the re- 
maining $1,175.07 of this bill has been paid by National 
Surety Corporation pursuant to that collision insurance 
policy, I am asking leave of the Court to amend the caption 
of the complaint to show that Mr. Nestor D. Sanchez ap- 
pears in his own behalf and to the use of National Surety 
Corporation, 

I am asking further for leave to amend the ad damnum 
clause of the complaint to show that he is seeking $1,175.07 
for the use of National Surety Corporation, that being his 
insuror under the collision policy. 

The Court: All right. I take it there is no objection to 
the amendment in that respect. 


Mr. Ryan: I will do so, sir, but the case can proceed 
as if the amendment had been accomplished. The jury 
understands that, I am sure. 

I would like to offer in evidence now Defendant Sanchez 

Exhibit No. 3. 
236 Mr. Roberson: No objection. 
The Court: There being no objection, let it be 
admitted. 


(Bill, auto repairs, previously marked for identification 
Defendant Sanchez Exhibit No. 3 for identification was 
received in evidence.) 


245 Cross Examination 
By Mr. Roberson: 


Q. Mr. Sanchez, this accident occurred shortly after mid- 
night on the early morning of September 18, Satur- 
246 day morning, didn’t it? A. That is correct. 
Q. How long did you remain unconscions, did you 
say? A. As I recall it, it was until the next day, the next 
afternoon, late afternoon. 
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Q. By the next day did you mean Saturday or Sunday, 
if this accident occurred Saturday morning at 12:30 a.m.? 
A. I don’t remember, if it was that next or it was the 
Sunday afternoon; I don’t remember. 

Q. You don’t know whether you were unconscious then 
from 12:30 a.m. until that afternoon, Saturday afternoon, 
or whether it was Sunday afternoon you regained con- 
sciousness; is that right? A. No, sir, because I remember 
waking up for a short period of time, or just regaining 
consciousness for a short period of time, and then I guess 
I passed out again. The medical record should show it. 

Q. Did you regain consciousness the very morning of 
the accident, a few minutes after? <A. No, sir. 

Q. Do you know what amnesia is—that is lack of memory, 
isn’t it? A. Yes. 

Q. Well, didn’t you have amnesia for the facts prior 
to the accident while you were in the hospital? <A. It is 

impossible for me to answer that question. 
247 Q. You don’t know whether you have been clear 
"ever since you regained consciousness about the de- 
tails leading up to the accident? A. I recalled them to the 
best of my ability. 

Q. And you think that you have always been able to re- 
call the events leading up to the accident since you regained 
consciousness? A. As much as I remembered about them, 


Q. What is your testimony about the amount of 
alcohol you consumed that evening? A. I gave that 
before, sir. 

Q. Give it again. A. One Martini before dinner and 
part of another one. 

Q. Mr. Sanchez, according to the hospital records, at 
11 a.m. on the 18th of September you were alert and 
oriented, ‘‘Has amnesia from time of accident and im- 
mediately preceding it. Complains only of headache and 
nausea.’’ 
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It it possible that entry is correct? A. What was that 
question again? 

Q. Is it possible that this entry in the hospital record is 
correct that you were ‘‘alert, oriented. Had amnesia for 
time of accident and immediately preceding it. Complains 
only of headache and nausea.”’ 

This was at 11 am., on the Saturday, the day of the 
accident? <A. If it is in the record, I presume it is correct. 
I don’t remember. 

Q. You gave us some testimony earlier about the 
249 car lengths. What do you mean when you are 
speaking of acar length? In feet, what do you mean? 

A. The length of a car, sir? 

Q. Yes. Do you mean 15, 18, 20 feet, when you are 
speaking of the length of a car? You were telling us about 
so many, 10, car lengths from the intersection when you 
saw so-and-so. A. I think I mentioned five, also, sir, five 
to ten. 

Q. Regardless of what you meant, how many feet do you 
think a car is? How many feet long? Translate it? 


Q. This is your estimate of one car length? A. Roughly. 
Well, not to here (indicating) ; now, back here (indicating). 

Mr. Roberson: That is five paces. Can we stipulate that 
is about 15 feet, Mr. Ryan? 

Mr. Ryan: Yes. 


a a co e so a ca 2 * & 
252 (At the bench :) 


Mr. Ryan: If Your Honor please, I would also like 
to offer in evidence the traffic regulations, including all 
of those which have been offered up until now and two 
additional ones, 


* a di Me e * e * x bcs 
253 Mr. Ryan: Part I, Section 39 (b). 
# * * * & * * * J s 
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254 The Court: Well, let’s comment on 39. 

Mr. Roberson: 39 does not have any application 
to this, Your Honor, because it applies to moving vehicles. 
Obviously it does not apply when you are standing there 
with a blinking yellow light, as this man was. That doesn’t 
mean he violated that. If you start up with it still blink- 
ing and go on into the intersection, as this fellow did— 

Mr. Ryan: The testimony here, the deposition of the 
driver himself, is that he did not turn that light on until 
the other light, the green light came on. If he put that 
light on as he approached the stop sign, while he was 
stopped, and as he went along, they would have seen his 
blinking lights. They all testified, the plaintiff and Mr. 
Sanchez, and everyone else that they saw his headlights 
when they first saw his standing vehicle, and that was then 
a distance of anywhere from approaching the intersection 

to as far away as a block away. 
255 If he complied with that, they would have seen 
a directional light also flashing. 

Mr.' Roberson: I think this applies to moving vehicles. 
He did turn it on while he was still standing. Both he 
and this witness, Williams, testified to that fact. 

The Court: Well, I don’t know what the meaning of 
that is. 

There is nothing in the language to make it apply 
specifically to a moving vehicle, or relieve it because it is 
standing ready to turn. 

Well, I would rather not make error in the matter. 

Does anybody know what the administrative construc- 
tion of that is? 
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Mr. Roberson: We will see if we can get any administra- 
tive—if there is any administrative interpretation—after 
the Court adjourns today. 

The Court: I think I had better withhold the ruling 
, until you develop what can be developed. 


Mr. Ryan: Well, I wouldn’t be too averse to with- 

drawing that one because I think that that plus the 

very next section, 22, which has to do with your speed 
and so forth, takes care of that situation. 

But I feel rather kneenly about the necessity of getting 
this in if I can because— 

The Court: You may be right. I am not sufficiently 
sure that you are not to rule on it right now. That is why 
I would like the benefit of any administrative interpreta- 
tion, either by the Bureau of Vehicles or whatever they 
call it, or the Police Department, the enforcement agencies. 
That would be the Corporation Counsel’s office, I guess, 
wouldn’t it? 

Mr. Roberson: I feel so. 

The Court: Would you dig into those sources and see 
what you can come up with? 

Mr. Ryan: Yes, sir. 


& * s e 
(In open court:) 


The Court: By agreement of counsel, we are taking up 
certain matters a little bit out of turn now, but that is 
agreed to by all concerned. 

Mr. Roberson: Ladies and gentlemen of the jury, the 
official hospital records with reference to Mr. Sanchez were 
left here by the young lady a few moments ago. 

In rebuttal to Mr. Sanchez’ case, the defendant Transit 

Company wants to read to you certain entries that 
262 appear in those official hospital records. 
The first appears on the history: 
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‘‘His chief complaint was pain in the left wrist. Present 
illmess—P. I.—patient was in auto accident last night, col- 
lision with bus, and hurt left arm. Dated September 18, 
1954.”’ 

Then there is the admission note of Dr. Dodd which reads 
as follows: 

‘“‘This is a well developed, fairly thin and dark white 
male, who looks his 24 years, and is lying in bed in no 
apparent pain, except that he says he has a headache.’’ 

There is an admission note of September 18, 1954, at 
5 a. m.: 

‘‘This is a private patient of Dr. Radice. This patient 
is a 24-year old white male who was involved in an accident 
at 23rd and Constitution, Northwest. He was unconscious 
for several minutes after the accident and has been some- 
what confused since admission. He admits to some ethanol 
in-take prior to the accident, but says it was not much. 
He denies being unconscious and does not remember the 
accident. He complains of headache, nausea and vomiting 

and pain and swelling in the left wrist.’’ 
263 An entry at 11 a.m. on September 18: 

“*Is alert, oriented. Has amnesia for time of ac- 
cident and immediately preceding it. Complains only of 
headache and nausea.”’ 

The nurse’s note made at 6 a.m. on the day of admission 
contains this entry: 

“¢ Aleoholic smell on breath.’’ 


267 Thereupon— 
Hugo Victor Rizzoli 


was called as a witness by counsel for defendant Sanchez 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


71 


Cross Examination 
By Mr. Roberson: 
& * es 


Q. Doctor, you do remember from your general 
medical education to know that if you consumed 
about 2 ounces of alcohol at 10 o’clock in the evening, that 
at 6 o’clock the next morning it wouldn’t be perceptible 
on your breath, would it? A. Well, I don’t know about that. 
Q. You don’t know that two ounces of alcohol wouldn’t 
be oxidized within eight hours? A. Well, I think you are 
ignoring a very important point. I think that the smell 
of alcohol is not due to the alcohol, the odor you smell 
on a man’s breath. It is a well known fact, for example, 
that you can drink Vodka and have very little odor detect- 
able. 
cd & ° & * e * * * * 
281 Q. I am speaking of gin which does have an odor, 
Doctor. A. All right, now, you are speaking of gin 
and you are talking about alcohol being oxidized, but the 
odor on the patient, on the individual’s breath from 
alcohol, I don’t believe is due to the alcohol. Therefore, 
it depends on whether this thing has fusel oils in it like 
sour mash whiskey as to how long that odor persists on 
an individual’s breath. It has no bearing on the oxidation 
of the alcohol, in my opinion, but I don’t profess to be 
an expert. 

Q. Well, if alcohol still persists on your breath eight 
hours after drinking, that is indicative of considerable con- 
sumption, irrespective of whether it is gin or bourbon or 
Vodka, isn’t it? A. I wouldn’t make that statement, but 
I will admit I am not an alcoholic or an expert on alcohol. 

Q. And you don’t even remember that much from your 
general medical education? Sir, I remember enough from 
my general medical education and have enough common 
sense not to make the statement you have just tried to get 


me to make. 
. * % ee * * = * Ld e 
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282 Mr. Ryan: With the exception of what we were 

discussing yesterday with regard to certain sections 
here, if Your Honor please, that is the defendant Sanchez’ 
case. 
* 


Mr. Roberson: * * ° 


300 


I think in view of what has developed in the hospital 
records that I didn’t know about before the trial started, 
Your Honor, I must move to amend my pleadings 

301 to assert the defense of assumption of risk. 

I think that the fact that Mr. Sanchez had alcohol 
on his breath eight hours after he allegedly had a few 
drinks indicates that he took a lot more drinks in the 
presence of Miss Kunz than either of them has testified to. 

Of course, it is the law that if she knowingly rode with 
someone that shouldn’t have been driving, then his negli- 
gence would be imputed to her. 

I think this is something that has come out in the trial 
and under the Federal Rules I am entitled to amend the 
pleadings. I would like to assert that new and additional 
defense in this case. 

Mr. Donohue: I think it is wholly unjustified, if it please 
Your Honor. There is no evidence before this Court or 
jury except the negative answers of Dr. Rizzoli. My dis- 
tinguished adversary concludes that alcohol has an odor 
and that alcohol evaporates so many milligrams per hour, 
with which the Doctor didn’t agree. 

Asi a matter of fact, everybody knows alcohol has no 
odor at all—doesn’t leave an odor; that is, it has neither 
taste nor smell. It is the congeries in alcoholic drink 
which give it taste and flavor; and in alcohol there are 
none. 

The idea that there is before this Court and jury any 

_ evidence that Mr. Sanchez was intoxicated some- 
302 what shocks me because, while I know that in his 
opening statement Mr. Roberson made the some- 
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what startling statement that there were a number of 
rounds of cocktails, to give the impression to the jury that 
these four young people who went to dinner and had, from 
the maximum evidence, two cocktails, or one and a fraction, 
before dinner; and then had their dinner and two and a 
half hours later the operator was intoxicated, and that his 
intoxication is chargeable to the plaintiff, somewhat 
shocks me. 

Of course, I resist and oppose the request made to 
amend the complaint on that basis. 

Mr. Ryan: If Your Honor please, in view of this motion, 
I think by the same token I will adopt it and join in so 
moving on behalf of the defendant Sanchez, because I cer- 
tainly think the same rules of law would apply to both 
defendants since they are charged here jointly and sev- 
erally for the commitment of this tort. 

The Court: Well, now, do I understand that you are 
moving that the motion to amend the pleadings be granted; 
that the plaintiff assumed the risk by reason of the drink- 
ing of the defendant Sanchez? 

Mr. Ryan: If that is one of the contentions of the de- 
fendant A. B. & W. Transit Company that that was an 
item of negligence, then I think that I am entitled to so 

adopt it as an added defense for the defendant 
303 Sanchez, because she was a passenger in his car and 
she would obviously have assumed the risk. 

The Court: Are you taking the position that the drinking 
of Sanchez was the proximate cause of the injuries? 

Mr. Ryan: I am not taking the position that it was, 
Your Honor. I am not taking that position at all, but 
there is evidence in this case, as has now been pointed 
out, and I am sure it will be argued by Mr. Roberson that 
it was a cause of the accident. If it was a cause of the 
accident, then it is an added defense of which the defend- 
ant Sanchez should have the added protection of that 
defense. It is an alternative defense, obviously, but it is 
in the case. 
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Mr. Kaufmann: Your Honor, could I inquire—I missed, 
I think, the whole bone of contention here. I missed the 
evidence which indicates that there was an odor of alcohol 
on Sanchez’ breath the next morning. 

Mr Ryan: It is in the hospital record. 

Mr. Kaufmann: It is in the hospital record. 

Has there been some professional testimony offered by 
Mr. Roberson to the effect that alcohol evaporates milli- 
gram by milligram and hour by hour? Has there been 
some testimony to that effect of it? 

The Court: Well, the physician, Dr. Rizzoli, who was on 
the stand, was questioned along that line and he testified 
that alcohol didn’t have an odor. And I think he was not 

prepared to testify to the rate of evaporation, or 
304 oxidation as it was called. 

Mr. Kaufmann: Then that indicates the net result 
is that there has been no production of anything that 
would lead the jury to find, even if they wanted to, that 
this man was intoxicated eleven hours before or twelve 
hours before because the smell of alcohol was on his 
breath. 

The Court: I didn’t quite gather that there was, but it 
has been urged by Mr. Roberson that the fact that the 
nurse—lI believe it was the nurse. 

Mr. Roberson: At 6 a.m. Some eight plus hours after 
he allegedly consumed one and a portion of two Martini’s, 
there was still enough alcohol on his breath for her to have 
noted it in her official record in the hospital, which indi- 
cates that Mr. Sanchez’ recollection was wrong about the 
amount of aleohol he consumed. 

The Court: That is the difficulty I have in coming to 
that conclusion. 

There is no evidence to that effect, is there? 

Mr. Roberson: I think, as a matter of common knowl- 
edge, that eight hours after one and a half drinks, and a 
full meal in the meantime it would’t still be on his breath. 
He just must be mistaken about that. 
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And I think also the fact of the accident, the fact that 

he didn’t see this great big bus sitting up there—that is 
one of the explanations of why he didn’t see it. 

305 We weren’t there. We didn’t count his drinks. I 
think that we are entitled to that inference and I 

think that under the proof that has developed we are 

entitled to that defense. 

The Court: That is what I question, Mr. Roberson. 

I think that possibly it is enough to justify you in put- 
ting on some evidence to that effect, but, absent such 
evidence, I don’t think there is a basis for that inference. 

Mr. Roberson: Do you think that the jury must accept 
Mr. Sanchez’ statement that he had only one and a half 
drinks, in view of the fact of all the other evidence in this 
ease? I don’t think that they have to accept that. 

The Court: I don’t think that it follows that they accept 
it because the nurse detected alcohol on his breath— 

Mr. Roberson: I don’t think they have to. 

The Court: —at that time justifies them in assuming 
that he had had enough alcohol to intoxicate him at the 
time of this accident. 


307 Mr. Roberson: We have an Assistant Corporation 
Counsel, Your Honor, now to testify on that traffic 
regulation. 


Mr. Roberson: We don’t need the jury for Mr. Earnest 
to testify. 
The Court: I am not sure. I think he ought to testify 
before me out of the presence of the jury first, 
308 anyway. 
: e @ s e * * S ¢ * 


John Allen Earnest 


was called as a witness out of the presence of the jury by 
Defendant A. B. & W. and, after being first duly sworn, 
was examined and testified as follows: 


76 
Direct Examination 


By Mr. Roberson: 


Q. Will you state your full name, Mr. Earnest? A. John 
Allen Earnest. 

+ sd * i * * * * s e 

A. I am employed by the Office of the Corporation 
Counsel. I am Assistant Corporation Council for the Dis- 
trict of Columbia. 

- Q. That is the legal section of the District of Columbia 
Government? A. That is true. 
' Q. Mr. Earnest, how long have you been so 
309 ‘employed? A. Approximately six and a half years. 
Q. Among your assignments, Mr. Earnest, have 
you ever served in the Traffic Division, the one charged 
with enforcement of traffic regulations or prosecution of 
those violations? A. I served a period of appproximately 
two years in our Police Court Branch, which among other 
things involves the prosecution and handling of traffic 
violations, yes, sir. 

Q. Mr. Earnest, I want to call your attention specifically 
to Section 39 (c) of those traffic regulations, which were 
effective as of May 1, 1953—excuse me, Section 39, sub- 
section (b), which reads as follows: 

‘‘A’ sional of intention to turn right or left when re- 
quired shall be given continuously during not less than the 
last 100 feet traveled by the vehicle before turning.”’ 

Are you familiar with that regulation, Mr. Earnest? <A. 
I am. 

Q. Are you familiar with the administrative application 
of that particular regulation? A. I can speak for my own 
application of that regulation during some two years in 
Police Court, during which time that regulation came into 
play or consideration involving cases that I was handling. 

Q. What interpretation was put on it, sir? A. That 
310 the regulation was intended to apply to moving 
traffic as it approached an intersection, as distin- 
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guished from traffic which would, by virtue of the light 
condition at the intersection, be required to stop before 
continuing its course, whatever the indicated course might 
have been, a right turn, left turn, or otherwise. 

Q. In other words, if a vehicle came up and came to a 
stop because of a red traffic light, then that application 
would not be involved; is that correct? A. It would not 
with respect to anything that happened subsequent to the 
stopping of the vehicle that we are referring to because 
of a red light against it, and a subsequent resuming of the 
forward motion by that vehicle. 

Q. And in your experience in the Corporation Counsel’s 
office, have you ever heard of a different interpretation 
from the one you have just given being placed on that par- 
ticular regulation? A. No, I have not. 

Mr. Roberson: That is all. 


Cross Examination 
By Mr. Ryan: 


a a * & * * * td e 


311 Q. Well, Section (b) there requires that the light, 

the directional light, be placed in operation and kept 
in operation continuously for 100 feet before reaching the 
intersection; is that right? A. Yes, sir. 

Q. Let’s assume, Mr. Earnest, that the light did not drop 
red until the vehicle approaching the intersection was 
within 15 or 20 feet of that intersection and it then 
dropped red. <A. Yes, sir. 

Q. But that prior thereto the vehicle coming into the in- 
tersection had not used its directional light or not put it 
into play; wouldn’t that be a violation under that section? 
A. That would be a technical violation of this regulation, 
yes, sir. 

Q. And let’s assume also for the next question, Mr. 
Earnest, that the light was red until the vehicle came to 
within 10 to 15 feet of it and, since they now go from red 
to green, it dropped green when that vehicle was 15 feet 
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from the intersection; would the operator of that vehicle 
be absolved from having in operation his directional light 
for the 80 feet which preceded the dropping of the light 
from red to green because, as he came into the intersection, 

he saw it was red? A. Mr. Ryan, again I am not 
312 sure I understand that question but in order to 

answer it I would have to presuppose something, 
sir, and that would be this: that we are now speaking of 
not a technical violation of a regulation but as to whether 
or not a driver would or would not be charged under a 
given set of circumstances where an accident or some 
other mishap had occurred, as distinguished from the 
completely technical conclusion as to whether or not a 
violation had or had not occurred. 

Now, if we presuppose nothing and an officer observed 
the condition you have just stated and hailed the driver 
and brought him down before me and said, ‘‘These are 
the facts. I would like for you to charge this driver under 
Section 39 (b) of the Traffic Regulation in that he did not 
demonstrate a continuous light indicating a change for at 
least 100 feet before reaching the intersection involved, 
but that before reaching the intersection he did commence 
it some 15 or 20 feet outside the intersection,’’ I would 
say a technical violation occurred. 

I have never charged anybody with that violation under 
the facts I have just stated. 

Q. A technical violation, in your opinion, would exist 
under those circumstances, assuming that the operator of 
a vehicle did not put his directional light into operation 
until he got approximately 20 feet from the intersection? 

A. I think that that conclusion is inescapable. 
313 Q. And that the regulations do mandatorily re- 
quire any motor vehicle about to make a turn to 
give'a signal in advance of making the turn—in advance 
of making that turn? A. Yes, sir, I think there is no ques- 
tion about that. 

Q. And at least continuously for the 100 feet there desig- 

nated; is that correct? A. Again, sir, I would say that to 
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be in absolute compliance with this regulation you would 
have to give that light, or an indication that you intended 
to turn, for at least 100 feet. 

Mr. Ryan: No further questions, Your Honor. 


Redirect Examination 
By Mr. Roberson: 


Q. Mr. Earnest, let me ask you a hypothetical question: 

Suppose that a vehicle came up to an intersection and 
there was a red light facing it and it stopped. A. Yes, sir. 

Q. There was a cycle of some 15 or 20 seconds, at least, 
while the light was red. Would this particular regulation 
have any application if thereafter he started up and after 
having turned on his left turn signal? A. Would 39 (b) 
have any application? 

Q. That is right. A. In assuming an accident happened 

there as he began making a turn? 
314 Q. In the course of a turn. A. No, sir, there are 
other regulations that would. 

Q. I am sure there are. A. And that is exactly what I 
at least always charged under other regulations. That is 
what I should say is the charge that I have made on many 
occasions where this hypothetical set of facts you have 
just given me were in fact those present in a case I was 
hearing. 

Q. And you don’t think 39 (b) would then be involved 
under those facts? A. I not only don’t think it would be 
involved, I do not think you would have grounds on which 
to actually charge a man and take him into Traffic Court. 

Mr. Roberson: Yes, sir. 


Recross Examination 
By Mr. Ryan: 


Q. Assuming the same set of facts you just predicated 
that answer on, Mr. Earnest, and assuming that as the 
vehicle was stopped for the red light, as Mr. Roberson 
has explained to you, there were two vehicles approaching 
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that stopped, vehicles from the opposite direction which 
also halted at the same red light, but that there was at 
least one other vehicle approaching the stopped vehicle in 
question from the opposite direction, which was in motion 

at all times; would the regulation then pertain to 
315 the vehicle which was stopped for the red light on 

the opposite side of the street? A. The vehicle that 
was stopped just as the vehicle, which was indicating a 
left turn. Each stopped going in the opposite directions? 

Q. Yes. A. Now, if I understand you, sir, you have 
asked me as to whether or not the failure of the vehicle, 
which is indicating a turn while at the stop at the inter- 
section, would be in violation of this regulation if he had 
not been so indicating for at least 100 feet, although both 
vehicles are stopped? 

Q. No, we have a moving vehicle behind the two stopped 
vehicles. A. Yes. 

Q. A vehicle which at no time comes to a stop and is 
approaching that same intersection, if I make myself clear. 

A. I think I understand what you are asking and my 
answer to that would be again, presupposing that an acci- 
dent occurred because otherwise I do not understand what 
would be the need for an answer to this question, but if 
you presuppose that an accident occurred while the vehicle 
was making a turn, which had been so indicating its intent, 
and that it collided with the moving vehicle going in the 
opposite direction which never came to a stop, I would 
say again the Regulation 39 (b) was technically violated. 

But if you, or any other case that I ever person- 

316 ally had anything to do with, was before me on 

those facts, I would not charge you with violation of 

39(b), because that is not the regulation which you vio- 
lated, in my opinion, which resulted in the accident. 

Q. Well, now, the regulation which you violated which 
resulted in the accident depends on another factor, too, 
though, doesn’t it, Mr. Earnest? That is how long that 
light is red and where the approaching vehicle was in 
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relation to that light before it dropped red, and how 
directly it changed to green? A. You go into a factual 
situation. 

Q. You have to go into the time elements of the lights to 
determine whether or not, having started operation of the 
light, of the directional light, within the last 100 feet in 
turning related to the changing of the color of the light 
for through traffic; isn’t that correct? A. Well, Mr. Ryan, 
in answer to that I think this regulation clearly states 
what a driver is required to do as he approaches an inter- 
section at which intersection he intends to change the 
course of his vehicle, and that is that for at least 100 feet 
preceding his arrival at the intersection that he so indicate 
by continuous signaling. 

Now, as I have indicated, that regulation was always 
construed by me, and every other Assistant that I am per- 

sonally familiar with, as intending to apply to 
317 moving traffic, assuming, of course, that the light- 

ing situation at the intersection remained un- 
changed. 

The real reason for this regulation is so as not to have 
a sudden change of course, or a change of direction, by 
a leading vehicle, so that one following behind it would be 
taken by surprise and result in any one of a number of 
different types of accidents that could result. 

Now, where you have a change in the traffic light present 
at the intersection that is being approached, and where the 
vehicle which is intending to make a turn is required to 
stop by virtue of the changed light, and that after that 
light again changes in his favor so that he can resume 
forward motion, and if as he makes the turn that he is 
indicating he becomes involved in an accident with a 
vehicle traveling in a different direction, or what have you, 
this Regulation 39 (b) in my opinion would have no more 
applicability than—none—let’s say it that way. 

Q. Assuming that there was moving traffic at all times 
approaching the vehicle which was at a stop? A. Yes, sir, 
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I think that would have no applicability where the vehicle 
which intended to turn was in fact required to stop at the 
intersection by virtue of a changed lighting situation, and 
that thereafter he resumed forward motion and commenced 
to turn, which irrespective of whether there were moving 

cars or stopped cars going in the opposite direction, 
318 or intending to go in the opposite direction from 

the turning vehicle; I don’t think 39 (b) has any 
applicability. 

Q. But there again, you, as I understand it, differentiate 
between an interpretation which you have now expressed 
it to the extent that that interpretation might be varied 
depending upon the timing of the lights and respective 
distances, and other factors which fitted into the inter- 
section both as to distances from it by the approaching 
vehicles, whether one was moving and whether one was 
stopped, et cetera. A. Mr. Ryan, I don’t think I said that 
unequivocally. If the vehicle that intended to turn was in 
fact required to stop by virtue of the light being against 
him when he reached the intersection— 

Q. When he reached the intersection. A. —whether or 
not he had for 100 feet or more or less indicated his intent 
to make a change of course, but was unable to execute 
it at that time because the light changed, and that there- 
after when the light was again in his favor he was able 
to execute the turn he had indicated, and in the course 
of that turn was involved in an accident, 39 (b) would in 
no way play a part in any consideration that I would have 
given to that set of facts. Other regulations; yes; not 
39 (b). 

Q. Improper turn regulations? A. Improper 

319 turn, failing to do it without making reasonably 

certain that it could be completed without inter- 

fering with the operation of other vehicles approaching 
the intersection. 

Q. Reckless driving? A. You could go ad infinitum 
from here on out depending on the facts. But the facts, 
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as to the application of this regulation to a vehicle stopped 
at an intersection before it commenced a turn, I say has 
no significance whatsoever. It just doesn’t apply, in my 
opinion, and I have never have applied it in a factual 
situation of that kind. I know of no one who has. 

Q. When would the vehicle so parked or so stopped at 
the red light be obliged to put on his directional light, 
under your interpretation? A. Say that again. 

Q. Would the vehicle so stopped be obliged to put the 
directional light on at all before he made the turn, under 
the circumstances? A. He would be in violation of several 
regulations, if he didn’t. 

Q. At what point—at what time would he be obliged to 
start exhibiting his directional light? A. If you are 
thinking in terms of 39 (b)—and I am restricting the 

application of that to moving traffic—assuming that 
320 the light allows the traffic to continue to move, is 

another way of saying it, 100 feet would be the 
minimum distance outside the confines of the intersection 
in which he could begin indicating his intent to turn and 
be within the requirement of the regulation. 

Q. But I don’t think you followed my question. The 
one I was after now—we are going back to this vehicle 
which has stopped as the result of the red light, who in- 
tended when the light drops green to make a left turn: 
At what point, what period of time, would he be obliged 
to exhibit his directional light, under your interpretation? 
A. I am not sure I understand you still, Mr. Ryan. 

Q. Well, do you say that under those circumstances 
39 (b) does not apply at all; is that right? A. Where the 
vehicle is required to stop; is that the question? 

Q. Yes. A. If a vehicle is required to stop because of 
a changed traffic light, or a traffic light that is against his 
forward motion, or his right to proceed in a forward 
direction, I would say that 39 (b) is not applicable with 
respect to whether or not he was making his turn in com- 
pliance with the regulation. 
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Other regulations come into play. He couldn’t make a 
left turn or a right turn under any set of facts and be 
within these regulations, without so indicating, whether 

it is at a driveway, or whether it is at a public alley, 
321 ior an intersection. 

Q. My question is when must he give the indica- 
tion that he is going to turn under those circumstances? 
He has come to a stop. He has come to a complete stop. 
When must he give his signal that he intends to do some- 
thing other than just sit there? A. Before he commences 
the turn. Now, that is the best answer I can give you to 
that. We are at a stop. I am going to turn left as soon 
as I can reasonably do so. I can’t wait until I begin my 
turn to let any other drivers that may be involved know 
that I intend to turn left. 

Q. And there is no regulation that says how long before 
I begin to make that turn? A. 39 (b) says with respect 
to approaching an intersection at which you intend to 
change the course of your vehicle. 

Mr. Ryan: All right. Nothing further. 

The Court: Is that all you gentlemen want? 

Well, I don’t understand it, Mr. Earnest. 

The Witness: I will be happy to do whatever I can, 
Your Honor. 

The Court: Well, that is what we are trying to do, to 
get from the administrative construction of this what the 
requirement is with respect to a vehicle that has been 

brought to a stop. 
322 Is there any other regulation there that requires 
the giving of a signal to make a left turn besides 
39 (b)? 

The Witness: Yes, Your Honor. 

The Court: What is it? 

The Witness: Now, I will have to stop and take a look, 
Your Honor. 

The Court: I was informed that that was the only one 
that did require the signal, mechanical or hand, before 
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making a turn. It seems to me that it must have applica- 
tion to a turn that is being made, although I did have some 
question as to whether or not the distance at which it should 
be given had application in a situation where the vehicle 
was stopped. 

Mr. Roberson: I think probably Mr. Earnest has in 
mind 47, Your Honor, making a turn left at or between 
intersections. It that the one? 

The Witness: I think that is one of them. I actually 
thought there were a couple more. I know there are others, 
but it has been some time since I sat down and tried to 
remember what I once may have known about this. 

Well, 47 (a) does require that the driver of a vehicle 
within an intersection, intending to turn to the left, shall 
yield the right-of-way to any vehicle approaching the op- 
posite direction which is within the intersection, or so close 

thereto— 
323 The Court: Yes, undoubtedly that, but that says 
nothing about giving signals, does it? 

The Witness: It doesn’t say anything about giving 
signals, Your Honor. 

Mr. Ryan: I don’t mean to contradict but doesn’t it 
say in the new section here, or in the section which 
is now Official, ‘‘said driver, having so yielded and 
having given a signal when and as required by these regu- 
lations, may make such left turn’’? 

The Witness: Yes, yes. 

The Court: Well, ‘‘as required by these regulations.’’ 
I am trying to find out where there is a requirement other 
than 39 (b). 

Mr: Ryan: I know of no other requirement relating 
only to signals than 39 (b). 

The Court: Well, that is what I am driving at. 

Mr. Ryan: Except that other sections require you to 
give a signal. Now, what that signal is is 39 (b). That 
apparently defines it. 

The Court: We are talking about the application of 
39 (b). 
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Mr. Ryan: 39 (b) would apply to a vehicle as described 
under section 47, in my opinion, under one set of circum- 
stances. Section 47 is in evidence in this case. 

The Court: Well, Mr. Earnest just says that 39 (b) has 

no application to a vehicle that has come to a stop 

324 because he is required to by reason of a red light. 

Mr. Ryan: And then 47 goes on and says that he 

is obliged to give the signal when and as required by these 
regulations. 

The! Court: The only requirement is 39 (b), and Mr. 
Earnest says that the administrative practice is that 39 (b) 
has no application to such a vehicle. 

Mr. Ryan: I know of no other. 

The Witness: 39 (b) is the one that we have been discus- 
sing. 

The Court: Yes. 

The Witness: For the past few minutes. 39 (a), the 
latter part of that regulation, particularly the last sentence 
of 39 (a) reads as follows: 

“*No person shall so turn any vehicle without giving an 
appropriate signal in the manner hereinafter provided in 
the event any other traffic may be affected by such move- 
ment.’’ 

The Court: Well, now, ‘‘hereinafter provided’’ means 
(b), doesn’t it? 

The Witness: It means (b) and it means (c). (c) has 
no applicability with respect to the questions that have 
been asked of me, because that is a stopping situation. 

The Court: Yes. 

The Witness: Now, if we go to 47 (b), Your 
325 Honor, we have this language—47 is captioned 
‘‘Vehicle turning left at or between intersections.’’ 

47 (b) reads: 

“‘The driver of a vehicle intending to leave a public 
highway by turning left between intersections shall yield 
to any vehicle approaching from the opposite direction, 
which is so close as to constitute an immediate hazard, 
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but said driver having so yielded and having given a given 
signal as required by law may make such left turn and 
other vehicles approaching from said opposite direction 
shall yield to the driver making such left turn.’’ 

The Court: Well, ‘‘and having given a signal as re- 
quired by law’’—that gets back to 39 (b), doesn’t it? 

The Witness: No, Your Honor, because that only ap- 
plies to intersections as such, as I read. 

The Court: Well, this is an intersection we are talk- 
ing about. 

The Witness: That is true, but again the regulation 
that I have just read now applies to the opposite set of 
facts where the turn is intended between intersections. 

Again, you have to so wait—here, it doesn’t specify 
100 feet, or anything else. It says that you shall give a 

signal required by law, and having given the right-of- 
326 way to on-coming traffic, you may proceed. 

The Court: Well, what regulation is the require- 
ment of law with respect to giving the signal that it refers 
to? 

The Witness: I find no other regulation in glancing 
through this index, which would specifically state other 
requirements with respect to turns or intended turning 
operations, Your Honor. 

The Court: Well, that is what I understood, and that 
is why I can’t help but believe that 39 (b) does have ap- 
plication.te a vehicle that is making a turn after having 
been stopped by a stop light, although I can quite readily 
see that the distance of 100 feet might not have any proxi- 
mate causal connection to the collision that occurred here. 
But I don’t see how you can read out of the regulations the 
requirement that a signal be given at an intersection, when 
it does make the turn. And I don’t see where that comes 
in except in 39 (b). 

The Witness: Your Honor, I do not find another regu- 
lation that so requires that a signal be given when an 
operator of a vehicle intends to make a turn. 
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The Court: You do think that he ought to give a signal 
as to'such a turn, even after he has been stopped, don’t 

ou? 

“ The Witness: Your Honor, I don’t think there is 
327 ‘any doubt but what he is in violation of law if he 
doesn’t so indicate before he turns. 

The Court: I don’t either. 

The Witness: Now, actually, what this boils down to, 
as I view it at least, these regulations are fine as far as 
they go. They leave an awful lot to be desired in that 
they have never been sufficiently detailed and sufficiently 
documented, really, so as to cover a thousand and one 
things which can and do arise. In other words, you could 
look through here all day long and try to find something 
that applied to a given set of facts, and you wouldn’t find 
it. 

However, it is generally recognized, I think, whereever 
I have been at least, and I know that that is true in the 
District of Columbia because I have heard a hundred cases 
on the subject as to who was at fault when we were at an 
intersection and somebody made a turn when he perhaps 
shouldn’t have and an accident resulted. Now, who was 
at fault? 

Initially you attempt to find out what was the light situ- 
ation, to find out what the status of the lights actually 
were at the time of the impact; secondly, as to what traffic 
was in or near the intersection on each of the respective 
streets that constitute the intersection; and, thirdly, what 
in fact the respective drivers did or did not do immediately 
prior to the happening of an accident. 

Now, if I heard a case involving an intersectional 

328 collision in which the two vehicles were on the same 
street, but going in opposite directions, and in which 

one was making a turn so that it had to cross the path 
of the on-coming vehicle, I would not, and I have so stated 
here this morning, be interested in or concerned with 
whether or not the turning vehicle had by eye-witness ac- 
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count demonstrated a turning intent by his light or hand 
for at least 100 feet before arrival at the intersection. 

I would be most interested in determining whether or 
not he in fact did indicate his intent to turn. 

I would also be vitally concerned with where the ap- 
proaching vehicle going in the opposite direction was at 
the time the turning vehicle indicated its intent and com- 
menced that turn. 

39(b), I will say under those facts, would have little 
or no meaning to me in trying to arrive, first, at the answer 
as to who or who was not in violation; and, secondly, if 
you are going to prefer charges which would be set before 
the Traffic Judge. 

Now, with respect to my own experience in Police 
Court, we cannot recognize that which is not in the law, 
I suppose, but I don’t know of anybody over there, any 
Assistant, any police officer, who was ever assigned to 
that place, the Court Branch, of ours who ever believed 
that you didn’t have to make it known that you were 

going to make a turn when you approached an 
329 intersection or anywhere else if in fact that is what 

you intended to do and did do. If you are going 
to turn right between blocks, you had to so indicate. If 
your are going to stop between blocks, you had to so in- 
dicate. If you are going to turn left between blocks, you 
have to so indicate. 

The same thing applies to intersections. I don’t know 
of anything that excepts you from giving the specified 
signal, if by hand or if by indicator light, the left or right 
turn, if you are going to do it. 

Yet, as I say, specifically I don’t find in here anything 
that covers that with precise nicety. 

The Court: Well, I think from what has been said I 
am confirmed in my view that I will admit the regulation 
but instruct the jury that under the state of facts here 
the requirement of the light being exhibited 100 feet be- 
fore it came to a stop light is not shown to have been a 
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proximate cause, but there should be a signal given as 
to the'turn substantially before the turn was made. 

Mr. Roberson: Is that Your Honor’s view of the law if 
Your Honor should exclude the regulation about 100 feet? 

The Court: I don’t think I ean change the language of 
the regulation, but I can charge them on this question of 

proximate cause, which I think is the relative—I 
330 think that that is the important distinction that you 
are driving at. 

The violation of a traffic regulation is negligence, but 
the person violating it in being so negligent is not liable 
unless that negligence is the proximate cause of the injury. 
And where the stop light has intervened here, it seems to 
me it precludes that from being a proximate cause—I mean 
100 feet. 

Mr. Ryan: Well, if it precludes—I am taking issue with 
Your Honor’s instruction, or expressed intention to in- 
struct that it was not a proximate cause, and I take it 
for this reason. There is no testimony in this. case, if 
Your Honor please, how long that light was red when this 
man drove up to it. There is no indication whether it 
had been red for the entire period of this block as he was 
approaching it. 


Mr. Ryan: There is an indication, of course, that he 
came to a stop light and he stopped. 

Now, if that was just a momentary stop of one or two 
seconds and the light immediately went green, obviously 

Mr. Sanchez had to be in such close proximity to this 
331 intersection that he would have benefited by the 

directional light had it been in operation up in 
advance of this red light. 

In other words, the timing of the light factor again fits 
into whether or not the failure to have had a directional 
light on prior to the stopping at the intersection was a 
proximate cause. 





= 7 


91 


The Court: But, if I tell them that that must have been 
for such a substantial period before the turn as would 
equate it with the time it would take to travel the 100 
feet, it looks to me like we then come into the realm of 
practical application of it such as Mr. Earnest has talked 
about. 

Mr. Ryan: Of course, if you equate it that way, taking 
the testimony that Sanchez was coming at 25 miles an 
hour but it would have only taken him four seconds to 
have gone that 100 feet to have brought him to the inter- 
section, while on the other side of the fence and in the 
same four seconds this bus—if we just put it on that four 
seconds—immediately moved, and that is the testimony, 
that as the light flashed green he put his light on and in 
that same four seconds that brought him out to that pe- 
riod—he had that light on back there—while my man is 
traveling his last four seconds—it would seem to me we get 
into that area when he would have been obliged to have 
had it on for the 100 feet, because we don’t know how 

long he was at that red light. We don’t know whether 

332 it was one second, two seconds, or 50 seconds. 

The only testimony is that when the light went 

from red to green he put on his directional light, hesi- 

tated a moment, saw these two cars start off and then 
he started off. 

If we had him coming up to an intersection, and then 
the light dropped red, and then him stopping for a full 
eycle of the light, I can see where Your Honor can well 
say that there was no proximate cause. 

But under the circumstances here-I think it is up to 
the jury to determine whether or not that section should 
have been complied with, and if the failure to comply with 
it is in this case a proximate cause of the accident. 


& * e gs e * e e e 2 
341 The Court: * * * 
& * 2 e oe & td] @ 2 * 
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342 Any comment on the plaintiff’s request No. 7 in 
respect to damages? 


* os * e * * a * e * 


343 Mr. Roberson: My second complaint, Your Honor, 
is with respect to the medical and related expenses. 
He divided those into three parts, in each of which he 
refers to future, in the future, in the future, in the future— 
those three included that. I don’t think there is any evi- 
dence he is going to sustain any medical expenses in the 
future, X-rays or hospital expenses. 
The Court: I don’t recall any evidence along that line. 
I could be wrong about that. 


345 The Court: Oh, yes. 
I will strike out from one, ‘‘and reasonably cer- 
tain to be required in the future.’’ 
And two, ‘‘and in the future.”’ 
And three, ‘‘and reasonably certain to be required in 
the future.’’ 
Mr. Roberson: The end of the third paragraph also, 
Your Honor, the same thing. 
The Court: Yes. 
Wait a minute about that. 
Mr. Donohue: I think we are in a different area with 
respect— 
The Court: I am trying to think back about what she 
herself testified about her present condition. 
Mr. Donohue: She said that she was nervous. 
The Court: Yes. 
Mr. Donohue: Upset and still won’t drive an automobile. 
The Court: Yes. 
Mr. Donohue: She still has a scar. 
346 The Court: She has the scar. 
Mr. Donohue: Yes, Your Honor, on her face and 
on her body. 
The Court: I think I will leave that in on her testimony. 
Mr. Roberson: I don’t believe that she is qualified to 
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say that she will continue to suffer it in the future, those 
conditions, if she has them now. I think that would require 
expert testimony. 

The Court: I don’t think so. I think she can testify 
as to how she feels now, and the jury can give it such 
weight as they think it should. 

Mr. Roberson: She can testify how she feels now, but 
I don’t see how a layman can say how they are going to 
feel ten years from now. 

The Court: I think what she says how she feels now 
can be considered by the jury as to how she is going to feel 
tomorrow. I don’t know about ten years from now. I don’t 
know that even a doctor could tell with any certainty 
about that. 

Mr. Roberson: They have some basis in experience. 
They have had other women with similar complaints to 
this, and they can perform proper tests and give an in- 
formed judgment on it. Certainly, the jury hasn’t and 
neither has Miss Kunz— 

The Court: Miss Kunz can give testimony that 

347 she feels nervous and so forth now, and they can 

give it such weight as they think they should as to 

whether or not it will continue in the future for some 
reasonable time. 

Mr. Roberson: My recollection is, Your Honor, that 
the only medical testimony on that subject is she was going 
to Dr. Taylor for nervous complaints before this accident. 

The Court: I think so, too, and they can consider that. 


Well, I will grant it as amended. 
* * & e ® * « * * * 
348 The Court: * * * 
= s * * z * e & oe * 


Well, I don’t intend to repeat in my instructions the 
different regulations that have been given in evidence. 
I will instruct them that the violation of a traffic regula- 
tion is negligence as a matter of law, and if that be an 
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approximate cause of the injury that the person so negli- 
gent is liable. But I don’t think I ought to pick out one 
regulation and give a charge on it. 

Mr. Roberson: Well, Your Honor, I am not asking you 
about all the regulations; I am only asking you about the 
one which is the crux of the defense in this case, namely, 
having yielded the right of way to two standing vehicles 
and given an appropriate signal, we were entitled to make 
a left turn and had the right-of-way to do so. 

That is my whole theory of the case, and I think I am 
entitled to have the jury instructed on it. 

The Court: Have you read the regulation to them? 

Mr. Roberson: No, sir, I didn’t. Mr. Donohue 
349 read it as part of his case. 

The Court: You can read it in your argument 
if you want to. 

Mr. Roberson: Of course, an instruction from Your 
Honor is more effective than any argument. 

The Court: I am not going to repeat any of the 
regulations. 

Mr. Roberson: I just think I am entitled to Instruction 
No. 2. If Your Honor does not want to give it, that is 
decisive. 

The Court: All right. 

I don’t think that I can say all of the testimony of 
Dr. Taylor should be stricken. 

Mr. Roberson: That is my understanding of what the 
law is when he says that the conditions he found are mere 
possibilities. That is not enough to allow the jury—may 
I finish, Mr. Donohue? 

Mr. Donohue: Surely. I haven’t said anything. 

Mr. Roberson: It is my understanding that when he 
says the conditions he found were mere possibilities, then 
his testimony goes out because that is insufficient to caus- 
ally relate it in the evidence to allow the jury to consider 
it one way or the other. 
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Mr. Donohue: I think, if it please Your Honor, that 

the doctor testified that he found to exist the condi- 

350 tions of nervousness, sleepless, and dreams about 

which the plaintiff complained. He found that they 

were there. When he was asked about whether he could re- 
late them to the accident, he said possibly so. 

But I think it should go to the weight of the evidence 
but not as a matter of law that the jury should be told to 
disregard it. 

The Court: Well, I think the jury should be informed 
that in connection with expert testimony that the testi- 
mony that certain things were possible is not sufficient 
to justify— 

Mr. Donohue: I have no objection to that. 

The Court: —justify the conclusion that they were the 
result. 

Mr. Donohue: I would have no objection to it. 

The Court: I think I will tell them that, and I think that 
ought to cover the point that is raised here. 


361 The Court: Now, Mr. Donohue, I am willing to 
hear you further on the matter of the motion to 
amend the pleadings. 

Mr. Donohue: Well, I made the observation earlier, 
if Your Honor please, that there was certainly nothing in 
the testimony which would justify at this stage of this 
trial the amendment which is sought because all the 

evidence in the trial shows is, No. 1, from the defend- 
362 ant Sanchez that he consumed some time before 

dinner at about 9 o’clock or 9:30 on Friday evening 
something less than two Martini’s. That is corroborated 
by Miss Kunz who said in her judgment he had what she 
had had, two Martini’s. She said she hadn’t quite fin- 
ished hers. 

Further, the only evidence that I know of with respect 
to drinking is the statement in the medical or hospital 
report of Mr. Sanchez about a nurse smelling odor of 
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alcohol on Sanchez’ breath after 6 o’clock in the morning. 

Now, the bus driver testified, if not in person at least 
by deposition, who was there and circulated about the 
car, described where Mr. Sanchez was negative or silent on 
the question of drinking. 

There was another passenger on the bus who testified 
and who had no information or statement to make about 
drinking. 

The police officer testified that he didn’t give any evi- 
dence that anybody had been drinking. 

As a matter of fact—and I think I may say this out of 
the presence of the jury—this didn’t take Mr. Roberson 
by surprise because at the preliminary hearing in the 
Police Court they tried to raise this question of drinking 
and the prosecutor became intolerant about it because he 
asked the officer if there was any evidence of drinking 
and the officer said he was within two feet of Sanchez and 

didn’t smell the odor of alcohol. 
363 Now, merely on the assertion made by Mr. Rober- 

son, to be contained in a question which the doctor 
either couldn’t or didn’t answer that alcohol disappears 
or is assimilated in the blood at a certain rate and there- 
fore you could measure the amount of alcohol he had at 
9 or 9:30 in the evening by the odor of alcohol on his 
breath at 6 o’clock in the morning; and the doctor, who 
is not any better but at least as expert a witness as J am 
with respect to the subject of alcohol, says it has no odor, 
and it doesn’t. 

Aleohol, I think it is a matter of common knowledge, 
is a distillate of grain that is distilled at 200 proof and 
the effect of the distillation is to remove every bit of 
odor there and takes it out. That is what makes the 
aleohol. If it were less than that, it would be some kind 
of whiskey. 

So on the status of the record, if Your Honor please, 
I see no justification at this time allowing counsel for the 
defendant Transit Company to amend the complaint and 











97 


assert that this plaintiff assumed the risk of injury which 
she sustained, on the theory that she knew or should have 
known that the plaintiff, or that the cross complainant, 
Sanchez, was under the influence of intoxicating liquor and 
therefore unable to drive the vehicle. 

Now, Mr. Roberson has talked about the manner in which 
Mr. Sanchez drove his automobile—and I suppose Mr. Ryan 

ought to be defending him, not I, but the manner in 
364 which he drove his automobile proved he was drink- 

ing. I can’t find that in the evidence unless Mr. 
Roberson has reached the conclusion that because he 
wouldn’t admit that he was on 23rd Street coming south 
in Washington, where Mr. Roberson has tried to put him 
for four days, and where he never was and no one else 
ever put him there, I think it would be shocking, frankly, 
Your Honor, to permit such an amendment to the com- 
plaint at this time. It is wholly unwarranted or justified 
by the evidence. 

The Court: Do you want to say anything further, Mr. 
Roberson? 

Mr. Roberson: I only have this observation in rebuttal, 
Your Honor. What Mr. Donohue has said goes to the 
weight of it. I don’t think it goes against my right to 
amend, If there is some credible evidence, and I think 
that there is, of drinking in her presence and with her 
knowledge, I think I am entitled to assert that, or at least 
have the jury to pass on whether or not—I can’t say that 
it was so. I wasn’t there, but I think there— 

The Court: No, but I am faced with the proposition 
that this is raised at practically the end of the trial of the 
case and no notice or opportunity has been given to the 
plaintiff to know that that was one of the defenses in 

the case. 
365 Mr. Roberson: I had no opportunity to see the 
hospital records until there were here, until they 
were subpoenaed here. 

The Court: I don’t really think the hospital records 

are enough to justify that defense. 
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Mr. Roberson: I think it helps a great deal to have the 
man admitting at the hospital that he has been drinking. 
Of course, he tried to minimize it. But we find that eight 
hours after the alleged consumption of one and a half or 
less than two Martini’s it is so noticeable on a man’s 
breath the nurse makes a note of that in the hospital 
record, I think that is very strong evidence, Your Honor, 
that there was more alcohol consumed than Mr. Sanchez 
remembers. And that didn’t come to my attention until 
we got into the trial of this case, and I think I am entitled 
to assert it and let the jury pass on it. 

They are not taken by surprise. They can still make 
the same argument they could have made if this thing had 
been in the original answer. 

The Court: Well, I am not inclined to allow the amend- 
ment of the pleading on that basis, so that motion will be 
denied. 


* e * * * * & * & e 


367 The Court: Well, now, it is agreed that the Court 
‘shall enter judgment according to the answers given 
by the jury through the interrogatories submitted, without 
waiving any objections, of course, as to the giving or 
failure to give any charges? 
Mr. Ryan: It is agreeable so far as I am concerned, 
Your Honor. It is agreeable to the defendant Sanchez. 
Mr. Roberson: Yes, sir, that is agreeable with us. 
Mr. Donohue: Yes, sir. 
368 § Mr. Roberson: So far as this matter of the $1,175 
in the interest of the National Surety Corporation 
in any recovery, I think that Your Honor can handle that 
separately by deducting it out of any sum that the jury 
awards directly to Mr. Sanchez, rather than putting that 
in to the jury. 
It is agreeable with me to have it handled that way 
instead of having a separate interrogatory with respect 
to the jury. 
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369 The Court: Well, it is understood and agreed 

that if any verdict be rendered in favor of Mr. 
Sanchez on his cross claim, that out of that verdict should 
be fixed the sum that the amendment has stated he is 
suing for the use of this insurance company. 

Mr. Ryan: That is correct, Your Honor. 

The Court: And the judgment would be made accord- 
ingly. 

Mr. Ryan: Yes, sir. 

The Court: Well, I think that then we need not trouble 
the jury too much about that unless it simply be stated to 
them in argument or, if necessary, by the Court that that 
is the way it is to be done. 

Why don’t we fix that interrogatory there? You 
370 have got one of them, haven’t you? 

Mr. Roberson: Yes, sir, No. 4 was, ‘‘In what 
monetary amount is Mr. Sanchez damaged?’’ 

The Court: * * * 


‘‘Including any moneys for which he is suing for the 
use of the insurance company.’’ I think that would be 
the better way of putting it. 

I think we had better have that typed up. I can ask 
Mrs. Brantley to do that if you have it drafted. 

Mr. Roberson: I have it drafted. 


* & e e & * * * # * 
372 (Jury returned to courtroom.) 


The Court: All right, Mr. Ryan. 

Mr. Ryan: If Your Honor please, I would like to offer in 
evidence the substance of Section 39 (a) and (b). 

The Court: All right. 

Mr. Ryan: Which pertains to turning movements and 
required signals of the motor and traffic regulations of 
the District of Columbia. 

The Court: All right. 

Mr. Ryan: Section 39 (a): 
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‘‘No person shall turn a vehicle at an intersection unless 
the vehicle is in proper position upon the roadway as 
required in Section 36, or turn a vehicle to enter a private 

road or driveway, or otherwise turn a vehicle 
373 from a direct course, or move right or left upon 

a roadway, unless and until such movement can be 
made with reasonable safety. No person shall so turn any 
vehicle without giving an appropriate signal in the 
manner hereinafter provided in the event any other traffic 
may be affected by such movement.”’ 


Section 39 (b): 


‘‘A signal of intention to turn right or left when re- 
quired shall be given continuously during not less than the 
last 100 feet traveled by the vehicle before turning.’’ 


* * cs * e * S = * * 
384 Charge to the Jury 


The Court (Morris, J.): Members of the jury, I am quite 
sure you understand from what has been said during this 
trial the nature of this case, but I want to make it quite 
clear that it is an action by the plaintiff to recover from 
these defendants, either or both of them, damages for 
injuries claimed to have resulted and been proximately 
caused by the negligence of each or both of said defendants. 
It is therefore of vital importance to you to understand 
what is meant by negligence. 

Now, negligence is the doing of some act which a reason- 
ably prudent person would not do, or the failure to do 
something which a reasonably prudent person would do, 
actuated by those considerations which ordinarily regulate 
the conduct of human affairs. It is failure to use ordinary 
care in the management of one’s property or person. 

Now, ordinary care is that care which persons of 
ordinary prudence exercise in the management of their 
own affairs. 

Now, everyone is presumed to act without negligence, 
that is, they are presumed to have acted with care which 
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the law requires of them and, therefore, one who claims 
that another is negligent has the burden of proving that 
negligence. They also have the burden of proving that 

if there was negligence that that negligence was a 
385 proximate cause of the injuries. 

Now, by proximate cause of an injury is meant 
that cause which in natural and continuous sequence, 
unbroken by an efficient intervening cause, produces the 
injury and without which the result would not have 
occurred. It is the efficient cause, the one that necessarily 
sets in operation the factors that accomplish the injury. 
It may operate directly or by putting intervening agencies 
in motion. Negligence is the proximate cause of an in- 
jury if such injury is the natural and probable consequence 
of such negligence. 

Now, that does not mean that there can be only one 
proximate cause. It means that it must be shown that the 
negligence of a person is either the sole or, combined 
with another cause, the proximate cause of injury. 

Now, I say one claiming to recover from another on 
account of negligence has the burden of proving such 
negligence and the burden of proving that such negligence 
was the cause or a proximate cause of the injuries. And 
that burden of proof requires that those things, the 
negligence, and that such negligence was the proximate 
cause, be shown by a preponderance of the evidence. 

Now, by preponderance of the evidence is not neces- 
sarily meant the greater number of witnesses. It does not 
necessarily mean the greater mass of testimony. It 

means that the evidence tending to prove such 
386 negligence, and that such negligence was a 

proximate cause of the injury, must be more con- 
vincing, more satisfying to you as to its truth, than the 
evidence on those issues to the contrary. It means, as 
the very word itself means, that the evidence tending to 
prove those things must weigh heavier with you than the 
evidence on those issues to the contrary. Of course, if 
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it is not as convincing, if it is not as satisfying to you as 
to its truth as the evidence on those issues to the contrary, 
it does not preponderate. If it is neither more nor less 
convincing or satisfying to you as to its truth, but 
equally balanced with the evidence on those issues to the 
contrary, it does not preponderate. But if it is more 
satisfying and convincing to you on those issues than the 
evidence on those issues to the contrary, then it does 
preponderate and in that event the burden of proof to 
which I have referred has been carried. 

If the negligence of two persons unite in causing an 
accident by which another is injured, it is no defense for 
one of such wrongdoers to show that the other is also to 
blame or more to blame in causing such accident. Under 
such circumstances, the person injured may sue for 
damages either one or both of the persons uniting in 
causing the accident. You may not weigh the respective 
blames even if one defendant was only slightly negligent 
and the other party greatly so. 

The vehicle in which the plaintiff Kunz was riding at 

the time of the accident was being operated by the 
387 defendant Sanchez. I instruct you that Sanchez’ 

negligence, if any, may not be imputed to Miss 
Kunz in her claim against either or both defendants. You 
shall find therefore that there was no contributory 
negligence on the part of the plaintiff Kunz. 

Now, there have been given in evidence several traffic 
regulations which are applicable in this jurisdiction to the 
matters that are here involved. Now, I shall not repeat 
those traffic regulations, which are in evidence and have 
been read to you, but I do wish to instruct you that it is 
the law that the violation of a traffic regulation is as a 
matter of law negligence; and if such negligence is a 
proximate cause of the injury, then the person violating 
such a traffic regulation is liable therefor. 

Now, several of those traffic regulations refer to who 
has the right-of-way in certain situations, and I do 
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want to explain to you what is meant by the right-of-way. 
The right-of-way is not an absolute right. One having 
the right-of-way has a right to proceed upon the assump- 
tion that others using the highway will yield such right- 
of-way, but one may not proceed, if it would appear to 
a reasonably prudent person that to do so would result 
in a collision with a person or vehicle not yielding the 
right-of-way. 

The jury is instructed that anyone operating a motor 
vehicle on a street or highway is entitled to presume that 

another operating a vehicle on said street or high- 
388 way will operate it in accordance with the traffic 

regulatons in effect at the time and place of the 
accident, unless and until it would appear to an ordinarily 
prudent person that the other is violating such traffic 
regulation, and it would then be the duty to exercise such 
care as an ordinarily prudent person in such circum- 
stances would exercise to avoid injury. Anyone violating 
a traffic regulation is negligent as a matter of law, and, 
if such negligence is a proximate cause of injury, anyone 
violating such regulation is liable therefor, which is what 
I just told you a moment ago. 

Now, with respect to one traffic regulation that has 
been put in evidence relating to the duty to give a signal, 
a hand signal or mechanical signal, of an intention to turn, 
there is some question in the application of that regula- 
tion by those who are charged with the administration 
of it in the local courts here; not with respect to the re- 
quirement that a signal be given of such intention to turn 
but with respect to the requirement that such signal shall 
be given 100 feet before the turn is made where the vehicle 
is forced to stop on account of a traffic light at which it 
is held for some appreciable time. You will therefore 
give consideration with respect to that traffic regulation 
with regard to that serious question of its application 
100 feet away before it was forced to stop, particularly 
with respect as to whether or not any such failure to 








104 


give such signal 100 feet away before it was 
389 forced to stop, particularly with respect as to 

whether or not any such failure to give such signal 
100 feet away before it was forced to come to a stop by a 
light and stay there for an appreciable time, could be any 
proximate cause of any injury in this case. I am not 
addressing myself to the feature of making a signal of a 
turn prior to the time of making that turn. 

Now, furthermore, the jury is instructed that the 
operator of a vehicle is entitled to presume that the 
operator of another vehicle will exercise ordinary care 
in its operation, unless and until it would appear to an 
ordinarily prudent person that the other is not exercising 
such care, and in that event the party himself should 
exercise such care as a reasonably prudent person would 
exercise in those circumstances to avoid injury. 

Now, if you should find that the plaintiff Kunz is entitled 
to a verdict, you will consider in figuring the amount of 
the award of damages the elements I shall now mention: 

First as to medical and related expenses, the reasonable 
value, not exceeding the cost to her, of the care and 
services of physicians and surgeons reasonably required, 
and actually given in treating her in the past; the cost of 
X-ray pictures reasonably necessary in the past; the 

reasonable value, not exceeding the cost, of the 
390 services of nurses, attendants, hospital accommoda- 

‘tions and ambulance service reasonably required 
and actually given in the treatment of plaintiff Kunz; 

Second, as to loss of earnings, the reasonable value of 
the time lost by plaintiff Kunz since her injury, wherein 
she has been unable to pursue her occupation. In deter- 
mining this amount, you should consider evidence of her 
earning capacity, her earnings and the manner in which 
she ordinarily occupied her time before the injury, and 
find what she was reasonably certain to have earned in 
the time lost, had she not been disabled. 
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Third, such sum as will reasonably compensate Miss 
Kunz for the pain, discomfort and mental anguish suffered 
by her and proximately resulting from the injury in 
question, and for such pain, discomfort and mental 
anguish, if any, as she is reasonably certain to suffer in 
the future from the same cause. 

Now, in determining the amount of damages, if you come 
to a consideration of that, you will bear in mind that the 
damages must be established by a fair preponderance of 
the evidence. 

You may not speculate on that, but base your judgment 
on the evidence, and that evidence must show that such 
damages as you do allow are shown by the evidence to 

have been proximately caused by the injury here in 
391 question. The mere possibility that they were 

caused by the accident would not in itself suffice to 
show that they were so caused. There must be some 
evidence which to your mind is a preponderance of the 
evidence showing that they were caused by the injuries 
in question, which injuries were caused in turn by the 
negligence of one or both of the defendants. 

Yon are instructed that it is not necessary for the plain- 
tiff to have introduced evidence as to the monetary value 
as to any pain, suffering, or disability suffered by her, 
but it is only necessary that she should prove to you the 
nature and extent of such injury, pain, suffering, and. 
disability if any, and it is for you, the jury, using your 
own judgment, sense, and experience to estimate the 
monetary value of ‘such pain and suffering or disability 
proximately caused by the negligence of the defendants, 
or either of them. 

Now, you are the sole judges of the facts in this case. 
It is for you to determine what the facts are from a con- 
sideration of the evidence, by weighing that evidenee, 
rejecting such part or parts as you do not believe to be 
true and accurate, and basing your judgment on that 
which you do believe to be true and accurate. Now, in 
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doing that you will take your recollecton of the evidence. 
And should your recollection differ from that expressed 
by counsel for any of the parties, or should it differ from 

that expressed by the Court, if I have had occasion 
392 as I sometimes do have to express my recollection 

of the evidence for certain purposes that I have to 
act upon, you will now take your own recollection and not 
that of counsel nor of the Court where your recollection 
differs from that of any of them. 

You are the sole judges of the credibility of the wit- 
nesses. That means it is for you to determine to what 
extent you believe the testimony that has been given by 
the witnesses to be true and accurate, and to what extent 
you do not believe such testimony to be true and accurate. 

Now, there are certain rules or principles or guides 
which are not infallible and you do not have to use them 
but which out of long, lorg years of experience the law 
has recognized to be reliable ones and therefore you may 
use them to such extent and such extent only as you be- 
lieve they are helpful to you in arriving at the truth. For 
instance, in weighing the testimony of any witness, you 
may consider the interest if any which such witness has 
in the outcome of the trial, and you may consider and 
determine whether such interest if any has or has not 
colored or affected the testimony of such witness. You 
may consider the opportunity or lack of opportunity of a 
witness to have observed and to know the matters con- 
cerning which that witness has testified. You may 
consider the capacity and ability of the witness to have 
accurately recollected and related what the witness 

did observe and know. You may consider the 

393 capacity and ability of the witness in the circum- 
stance to have accurately observed and to know the 
matters concerning which that witness has testified. You 
may consider the appearance and demeanor of a witness 
on the stand, which is simply another way of saying what 
all of' us do in every-dgy life. You may consider whether 
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a witness testifying looks and acts as if that person is 
fully, frankly, honestly, candidly, and accurately relating 
what that person knows to be so, or the contrary. 

If you believe it has been shown that any witness is 
biased or prejudiced either for or against any party to 
this cause, you may consider and determine whether or 
not such bias or prejudice, if any, has or has not colored 
or affected the testimony of that witness. 

If you believe it has been shown that any witness has 
testified falsely concerning any material fact in the case 
as to which the witness could not reasonably have been 
honestly mistaken, you have the right to reject entirely 
all that that witness has testified to on the principle that 
one who testifies falsely concerning one material fact may 
be testifying falsely about others or all, or in any event 
such a witness is not sufficiently reliable to compel a jury 
to base its judgment on the testimony of that kind of a 
witness. 

Now, while you have the right to do what I have just 

said, you are not required to do it. You may, if in 
394 your good sound judgment and discretion in the 

interest of truth you think you should, accept as 
true part of what a witness has testified to, if you believe 
it to be true, even though you do reject as false other 
parts of the testimony of that witness, which illustrates 
the wide latitude which the law leaves to your good sound 
judgment and discretion as to what weight you would give 
to the testimony of that kind of a witness. 

Now, in this case by agreement of counsel and approval 
of the Court, because of the varied questions that are in- 
volved in this litigation on account of there being the claim 
not only of the plaintiff against each of the defendants, 
but the claim of one of the defendants against the other, 
it has been decided to submit to you this matter for special 
verdicts by means of your answers to stated interroga- 
tories, which are written and will be handed to you for 
your consideration and determination and answer. 
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The first interrogatory is: ‘‘Was the collision proxi- 
mately caused by negligence of A. B. & W. Transit Com- 
pany?’’ Bearing in mind what I have already said to you 
about the burden of proof, proximate cause, and the other 
principles of law that I have explained to you, you will 
answer that question either yes or no. . 

Interrogatory No. 2: ‘‘Was the collision proximately 

caused by the negligence of Sanchez?’’ Applying 
395 the law, as I have stated it to you, you will answer 
that question either yes or no. 

The third interrogatory is this: ‘‘If the answer to one 
or two, or both one and two, is yes, in what monetary 
amount was Miss Kunz damaged?’’ And you will answer 
that by giving the amount of the award, if you decide she 
is entitled to an award, in the line provided for that 
purpose. 

If the answer to one is yes and the answer to two is no, 
that is that the Transit Company was negligent, if you 
answer that yes, and if you answer, ‘‘Was the collision 
proximately caused by the negligence of Sanchez?’’ and 
you answer that no, then the fourth inquiry would be: 
‘‘In what monetary amount was Mr. Sanchez damaged, 
including any amount for which he is suing to the use of 
the National Surety Company?’’ And you would answer 
that in the amount of damages under the instructions I 
have given you which Mr. Sanchez would be entitled to 
recover from the Transit Company. 

I believe that sufficiently explains the matters that should 
be explained to you, but I will give you certain directions 
in a moment in the event that you find that I have not made 
clear certain questions of law that I have tried to explain 
to you that when you are considering the case you may 
notify the bailiff and I shall try to make such point or 
points clearer. 

Upon the excusing by the Clerk of the two 
396 alternates in the case, with the thanks of the 
Court for your service and I am glad that sickness 
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‘of the other jurors has not required you to serve further 


but I do want to express our appreciation for your being 


‘available to fill that duty if you were required to do so, 


the remaining jurors will retire, choose one of your number 
as foreman, consider your verdict, and when you have 


arrived at a verdict—and remember it is your duty to 
‘arrive at a unanimous verdict which means a unanimous 


answer to the questions that are here submitted to you, 


if you can conscientiously do so—notify the bailiff and the 


Court will receive your verdict. 
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QUESTIONS PRESENTED 
AS TO 
APPELLEE, NESTOR D. SANCHEZ 


IN A CASE, involving a collision between appellant’s 
bus (the left turning and striking vehicle) and the auto 
driven by this appellee, Sanchez, and in which appellee, 
Kunz, was a front seat passenger, which occurred at 
night in the traffic light controlled intersection of 23rd 
Street and Constitution Avenue, N.W., when the bus, hav- 
ing prior thereto come to a stop for an indeterminate 
period of time, for the red light, pulled straight ahead 
a few feet when the light changed to green, stopped briefly 
to allow two cars (which were opposite the bus on Con- 
stitution Avenue facing east and which had started up 
with the said green light) to pass through the intersec- 
tion, and then wheeled into its left turn (West to South) 
striking the Sanchez car which was then following the 
aforesaid two cars through the intersection and close 
behind them; and in which the bus driver, by his own 
(deposition) testimony, did not look down Constitution 
Avenue for other oncoming traffic behind the aforesaid 
two cars before making his left turn, was totally un- 
aware of the Sanchez car until after the collision had 
actually occurred (although two bus passengers saw the 
car just prior to the accident), had not turned on his 
left turn signal light until the traffic light turned green 
(neither appellee, Kunz, nor Sanchez testified to having 
seen any left turn signal, although they did see head- 
lights opposite them), the bus driver having thereby 
violated Traffic Regulations Section 39(a) which prohibits 
a left turn unless and until it can be made with reason- 
able safety, Section 99(c) requiring “full time and at- 
tention”, and Section 47(a) giving to any oncoming ve- 
hicle which is within the intersection or so close thereto 
as to constitute an immediate hazard the right-of-way 
over a left turning vehicle (all of which regulations were 
in evidence herein); and where judgments below were 
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entered against appellant after a 4 day trial on jury 
verdicts in favor of both appellees for personal injuries 
resulting from the collision and in favor of this ap- 
pellee, Sanchez, for damages to his car (partially to the 
use of his insurer, National Surety Corporation) : 


(1) Whether a) the Trial Court erred in admitting 
into evidence Section 39(b) of the Traffic Regulations 
which requires that a left turn signal be given continuously 
during not less than the last 100 feet travelled by the 
vehicle before turning (and which is the only traffic regu- 
lation pertaining to the manner in which a turning signal 
shall be given); and b) Whether, if such was error, and 
not harmless, it was nevertheless cured by the Trial 
Court’s cautionary instruction to the jury that said re- 
quirement, if considered at all, should be considered par- 
ticularly as to whether its breach could have been any 
proximate cause of the collision, and, 


(2) Whether a) the Trial Court erred in refusing to 
grant appellant’s Requested Instruction No. 2 which, 
though based on Section 47(a) of the Traffic Regulations, 
was an incorrect statement of the law as contained in 
that regulation; and b) if such was error, whether it 
could be deemed reversible error, under all the circum- 
stances of this case, and in view of appellant’s counsel 
having read Section 47(a) in its correct entirety, and hav- 
ing argued its force and effect during his summation to the 


jury? 
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In THE 
United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,082 


A. B. & W. Transrr Co., a body corporate, 
Appellant, 
v. 


Lavreen Kunz, Nestor D. Sancuez, Individually and 
to the use of National Surety Co., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, NESTOR D. SANCHEZ 


COUNTERSTATEMENT OF THE CASE 
BY 
APPELLEE, NESTOR D. SANCHEZ, CROSS-CLAIMING 
INDIVIDUALLY FOR PERSONAL INJURIES, AND 
PROPERTY DAMAGE, AND PARTIALLY TO 
THE USE OF NATIONAL SURETY 
CORPORATION FOR PROP- 
ERTY DAMAGE, 


A. B. & W. Transit Co. (hereinafter referred to either 
as the appellant or Transit Co.) has appealed in this case 
from judgments entered against it after a four (4) day 
trial upon jury verdicts rendered in favor of both ap- 
pellee, Laureen Kunz, and this appellee, Nestor D. San- 
chez, (App. 11-12) awarding damages for personal in- 
juries sustained by both and also for the damage sus- 
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tained to the Sanchez automobile resulting from a colli- 
sion which occurred at the traffic light controlled intersec- 
tion of 23rd Street and Constitution Avenue, N.W. on 
September 18, 1957, at or about 12:30 A.M. between a 
Transit Co. bus and an automobile owned and driven 
by this appellee (Sanchez) in which Miss Kunz was riding 
in the front seat beside Mr. Sanchez. (App. 16) Another 
young couple, Miss Mary Oyler, who testified in this 
ease, and Mr. Jack Stewart, who did not testify, occupied 
the back seat of the car. The streets were wet (App. 26) 
but it was not raining at the time of the accident which 
occurred when appellant’s bus, while making a left turn 
(West to South) from Constitution Avenue into 23rd 
Street, wheeled directly into the path of oncoming traffic 
and collided with the front half portion of the left side 
of the Sanchez car. (R. 48, 64; App. 38, 34, 45-50)? The 
car did not strike the bus; the right hand portion of the 
front of the bus struck the car as aforesaid. (App. 29, 
45-50) The impact smashed in the car as far back as 
the left front door, (App. 36) forced it open, and threw 
Mr. Sanchez partially out of his car onto the street with 
his head and shoulders thereon. He was rendered un- 
conscious (and remained so for several hours) (App. 65). 
(R. 166, 70, 101; App. 36) Mr. Sanchez sustained a skull 
fracture and a broken wrist, was hospitalized and lost 
time from his employment. Damage to his car came to 
$1,225.00 ($1,175.00 of which was paid by National Surety 
Corporation, and claim for which was added as a use 
plaintiff claim to appellee’s cross claim in the presence 
of the jury.) (App. 12, 6465) The jury awarded him 
$2,000, for property damage and personal injuries, in- 
cluding the use plaintiff’s claim. 


Witnesses on the bus,exceptug, only the bus driver, who 
testified at the trial saw the car just before the collision, 





1“App.” references are to the Joint Appendix; “R” references 
are to the Record. 
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(App. 54, 61-62; R. 226) even though such witnesses were 
seated at rather poor vantage points on the right-hand 
side of the bus; one of whom (who testified for the Trans- 
it Co.) sat about 3 seats back from the front and behind 
a man who occupied the seat immediately in front of him, 
(R. 199-200) and the other of whom (who testified for 
appellee, Sanchez) sat still farther back and at about 
the middle of the bus. (R. 217) The bus driver who did 
not appear personally but whose deposition had been 
taken and whose testimony, therefore, was read into the 
record from his deposition, was at no time at all aware 
of the Sanchez automobile until after the crash had ac- 
tually occurred, (App. 45-50; R. 222) although Con- | 
stitution Avenue is a well lighted street and Mr. San- 
chez, (App. 37) Miss Oyler, (App. 44) and Miss Kunz 
(App. 25) all testified that Mr. Sanchez had his head- 
lights on at the time of collision. They were not burning 
after the collision, but the collision had damaged the left 


headlight and damaged the battery and main cable, knock- 
ing the battery completely off the rack. (R. 231) 


Both Miss Oyler (App. 43, 44) and Miss Kunz (App. 
23) testified that Sanchez was driving in a normal man- 
ner and not in a way as to cause them concern or ap- 
prehension. Miss Oyler, (not a party to this case) sus- 
tained a fracture of one leg, and a broken rib in the 
accident, (R. 150) but nevertheless testified that “All I 
can say is that at the time of the accident I was pretty 
nervous in automobiles and he was driving quite care- 
fully.” (R. 152) 


The two young couples, all employees of the same Gov- 
ernment agency, were on a double date and had gone to 
Napoleon’s Restaurant out on Connecticut Avenue for 
dinner. They arrived there about 9:30 P.M., had no 
more than two cocktails before dinner (Mr. Sanchez 
had none before that time, nor thereafter) (App. 36, 16, 
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43, 66) and left the restaurant around midnight when it 
was decided to take Miss Olyer to her home in Southeast 
Washington. From his parking place on Woodley Road 
around the corner from the Restaurant, Mr. Sanchez 
reached Constitution Avenue via Woodley Road and 
the Parkway (App. 34) and proceeded east on Constitu- 
tion Avenue toward the 23rd Street intersection where 
the accident occurred at a speed of between 20 and 25 
miles per hour. (App. 23, 40, 44) 


The Transit bus was on its way to Virginia and had 
proceeded west on Constitution Avenue from the begin- 
ning of its regular run down town, and came to a stop 
at the 23rd Street intersection in the lane next to the 
center of Constitution Avenue for a red light prior to 
starting to make its left turn down 23rd Street towards 
the Lincoln Memorial. When the light became red and 
and how long the bus was stopped there does not appear. 
The bus driver was on the last run of his shift and had 
then been driving for at least eight hours. (App. 49) 
According to him ,when the light changed to green “two 
cars on the opposite side of Constitution Avenue facing 
east waiting for the light, the same light I was waiting 
for . . . hesitated, . . . I eased the bus up 6 or 
8 feet ... straight ahead ... and let them go by and 
I didn’t see no other car or light on Constitution when 
I made my turn. Well, I got about, well, over a half a 
bus length around the intersection when there was a 
resounding crash and I didn’t hear no horn and that is 
the only thing I can remember, I mean, I heard a re- 
sounding crash and I stopped dead.” (App. 46-47) It 
is clear from the foregoing and the following exchange 
from the driver’s deposition read into the record that 
the bus driver, after he allowed the two cars to pass, did 
not look for any other oncoming traffic on Constitution 
Avenue, as, of course, he should have done. Had he done 
so this accident would never have happened. 
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“Q. And at the time of impact, in which direction 
were your eyes, if you remember, which way were 
you looking? Were you looking straight ahead? ! 

“A. Well, I don’t know just how to explain that. | 
By making a left-hand turn I was looking that way. : 
(indicating) I was following my bus around the 
corner is what I was doing. 

“Q. ‘You were watching what the headlights illu- 
minated, were you not? 

“A. I was watching going around the corner with 
my bus at that time. 

“Q. You were looking, then, more to the left than 
you were to the right as you went around the corner 
to your left; is that correct. 

“A. Well, if you are going around the corner to 
the left, why your eyes are following just about the 
diameter that bus is going around. 

“Q. You mean by that, that your eyes were look- 
ing im the direction that it was gowg to turn, ts that 
correct? | 

“A. Well, naturally. | 

MR. ARNESS: You mean by that, straight out m | 
front following the same path the bus was? 

THE WITNESS: Your eyes are not gomg to look 
up Constitution if you are going around a corner. 

“Q. Looking more towards Twenty Third Street? 

“A. Yes, more where you are gomg.” (Emphasis 
added) (R,. /69-/69) 

As to the timing of the events leading up to the colli- 
sion, Mr. Sanchez testified that as he approached the 
light at the 23rd Street intersection where the accident 
occurred, the light turned green for him and as the other 
eastbound traffic, comprised of two cars which were about 
“5 to 10 car lengths” (App. 34-35) ahead of him began 
moving out after the light changed as aforesaid he “did 
not cut (the bus) off”, but “just followed the other cars 
through the intersection”. (App. 39, 40) He testified 
further that he had noticed on-coming headlights on a 
vehicle (which later turned out to be the bus) stopped 
at the light opposite him facing west (App. 39) but did 
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not then identify it as a bus, (App. 35) did not know that 
it was going to turn left, (App. 39) saw no left turn 
directional light signal but only the headlights, (App. 
33-41) and did not see the bus, as such, until he was in 
the intersection and the bus was “right on us making 
a left hand turn into us ... a couple of feet away... 
he was right on my side of the door.” (App. 35) Asked 
by Transit’s counsel whether he “was interested in 
whether (the bus) was going to make a left turn or not”, 
Mr. Sanchez replied, “Not right into oncoming traffic the 
way we were.” (App. 38) Neither the bus nor the car 
applied brakes prior to the collision. 


Insofar as the left turn directional light signal on the 
bus is concerned, the substance of the testimony of the 
bus driver was that it was turned on at the time the 
traffic light turned green. (App. 46) In this connection, 
neither Mr. Sanchez and nor Miss Kunz who was in the 
front seat of the car with him, testified to having seen 


left turn lights, although they did see headlights oppo- 
site them, facing west. (App. 24, 33-41) 


Appellant Transit Co. has raised 5 points on this 
appeal, but since only the first two of them are germane 
to the judgment which this appellee (Sanchez) obtained 
against the appellant, only those two will be answered 
herein.’ They are (1) the admission into evidence of 
Section 39(b) of the Traffic Regulations which is the 
only regulation pertaining to the manner in which a 
signal of intention to make a left turn should be given, 
and (2) the refusal of the Trial Judge to grant appel- 
lant’s Requested Instruction No. 2 based on Section 47 (a) 
of the Traffic Regulations which pertains, inter alia, to the 
conditional and secondary right-of-way of a left turning 
vehicle and which was placed in evidence by all parties 
in the case. 
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1. Section 22(a): “SPEED RESTRICTIONS” 


“No person shall drive a vehicle on a street or 
highway at a speed greater than is reasonable and 
prudent under the conditions and having regard to 
the actual and potential hazards then existing. In 
every event speed shall be so controlled as may be 
necessary to avoid colliding with any person, vehicle, 
or other conveyance on or entering the street or 
highway in compliance with legal requirements and 
the duty of all persons to use due care.’ 


2. Section 39(a) and (b): “TURNING MOVEMENTS 
AND REQUIRED SIGNALS” 


“(a) No person shall turn a vehicle at an inter- 
section unless the vehicle is in proper position upon 
the roadway as required in Section 36, or turn a 
vehicle to enter a private road or driveway or other- 
wise turn a vehicle from a direct course or move 
right or left upon a roadway unless and until such 
movement cam be made with reasonable safety. No 
person shall so turn any vehicle without giving an 
appropriate signal in the manner hereinafter pro- 
vided in the event any other traffic may be affected 
by such movement. (Emphasis supplied) 

(b) A signal of intention to turn right or left 
when econived shall be given continuously during 
not less than the last 100 feet travelled by the vehicle 
before turning.” 


3. Section 47(a): “VEHICLE TURNING LEFT AT 
OR BETWEEN INTERSECTIONS” 


“The driver of a vehicle within an intersection in- 
tending to turn to the left shall yield the right-of- 
way to any vehicle approaching from the opposite 
direction which is withim the intersection or so close 
thereto as to constitute an immediate hazard, but said 
driver having so yielded and having given a signal 
when and as required by these regulations, may 
make such left turn and the drivers of all other 
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vehicles approaching the intersection from said oppo- 
site direction shall yield the right-of-way to the ve- 
hicle making the left turn.” (Emphasis supplied) 


4. Section 99(c): 


“An operator shall, when operating a vehicle, give 
his full time and attention to the operation of the 
same.” 


SUMMARY OF ARGUMENT 
L 


Section 39(b) is applicable in this case and was prop- 
erly received in evidence. It is the only regulation per- 
taining to the manner in which a turning signal is to be 
given, and the obvious purpose of its requirement that a 
signal of intention to turn be given continuously during 
the last 100 feet travelled before making the turn is to 
afford reasonable advance notice of that intention to all 
other traffic which may be affected by the turn. This, of 
course, is for the mutual protection of the left turner 
and the other traffic. It seems plain that if it is to 
afford that protection, the requirement must be uniformly 
applied to all situations. It can admit of no exceptions 
in situations where, as here, a driver may be obliged by 
traffic signal to come to a stop before making his left 
turn. If such were permitted, each individual driver 
would be placed in the position of having the right to 
decide for himself, (based upon his speculation as to 
whether he will have to stop for an instant or longer at 
the intersection or will merely have to slow down before 
making the turn there) whether, when, and for how long 
the signal of his intention to turn shall be given—with 
the result that the regulation would be rendered meaning- 
less and the “other traffic” left with little or no real pro- 
tection. The instant case is a very good example of this. 
The appellant here would have this Court say that the 
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bus driver, because he came to a stop at a red light 
before making his left turn, is to be excused for having 
failed to give the required signal of his intention to make 
the turn, in a situation where, had he not failed to do so, 
3 young persons might have escaped the infliction upon 
them of serious and permanent injuries. 


But assuming arguendo, there was error in admitting 
39(b), it was harmless, for the evidence in this case indis- 
putably shows that the bus crashed into the front left-hand 
side of the Sanchez car, that those riding on the bus, ex- 
cept the bus driver, were aware of the Sanchez car just 
prior to the collision, that the bus driver did not even look 
down Constitution Avenue for other oncoming traffic after 
allowing the two cars which Sanchez was closely following 
to pass through the intersection, that neither Sanchez nor 
Miss Kunz who was sitting beside him in the front seat 
while seeing headlights saw no left turn signal light, and 
thereupon the jury—exclusive of any consideration of 
39(b)—under A) 39(a) which prohibits a left turn unless 
and until it can be made with reasonable safety, B) 99(c) 
on the requirement of “full time and attention”, and C) 
47(a) which gives to a left turning vehicle only a very 
secondary and conditional right-of-way over oncoming 
traffic, had no choice except to render verdicts against 
the Transit Co. 


Moreover, if error there was in admitting 39(b), that 
error, although harmless, was nevertheless cured by the 
Trial Court’s charge to the jury in which they were told 
that to the extent that they considered the requirement 
of giving a signal of intention to turn 100 feet before the 
turn is made should give consideration “particularly 
. ... as to whether or not any such failure to give such 
signal 100 feet away before it was forced to come to a 
stop by a light and stay there for an appreciable time, 
could be any proximate cause of any injury in this case.” 
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IL. 


Appellant’s requested Instruction No. 2 was based on 
Section 47(a) of the traffic regulations but was an incor- 
rect statement of the law as set out in that section. The 
trial Court was obviously correct in refusing to grant the 
instruction. Even if it had been drafted in strict con- 
formity with the language of 47(a), the Court under the 
circumstances of this case would have committed no error, 
certainly no prejudicial error, in declining to read that 
language into its charge to the jury. 


Four (4) traffic regulations in their entirety were placed 
in evidence in this case, and all of them in entirety are 
set out in this brief. The Trial Judge read none of them 
to the jury in his charge, nor was he obliged as a matter 
of law, to do so under the circumstances of this case. All of 
the parties in this case are relying strongly on 47(a), and 
it was placed in evidence by all of them. When it was 
offered as part of appellee, Laureen Kunz’s case, her 
counsel read it in its entirety to the jury, but when ap- 
pellant’s counsel offered it, he merely did so by saying 
to the Court that he did not propose to again read it to 
the jury. It is quite apparent why he did not wish to 
read it to the jury a second time in its entirety. Section 
47(a) requires a left turning vehicle to “yield the right- 
of-way to any vehicle approaching from the opposite 
direction which ts within the intersection or so close there- 
to as to constitute an immediate hazard’, and the Sanchez 
car, at the time the bus driver abruptly and blindly 
wheeled into its left turn and crashed into the front 
left-hand side of Sanchez’s car knocking Sanchez partially 
out of the car and onto the street through the left door 
which was opened by the impact, if not actually in the 
intersection, then had to be so close thereto as to con- 
stitute an immediate hazard. But in order to reach the 
jary with the last part of 47(a) which gives to a left 
turning vehicle only a qualified and secondary right-of- 
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way and which provides that a left turning vehicle after 
“having so yielded and having given a signal when and 
as required by these regulations may make such left turn 
and the drivers of all other vehicles approaching the inter- 
section from said opposite direction shall yield the right- 
of-way to the vehicle making the left turn”, appellant’s 
counsel would have been obliged to have read to the jury 
the regulation in its entirety, and he obviously did not 
wish to do that. This is apparent from the fact that 
appellant’s proffered Instruction contained no recitation 
whatever to that portion of 47(a) which was mandatory 
upon appellant, named the compulsion “to yield the right 
of way” as a condition precedent to then giving a sig- 
nal and commencing his turn. In any event, during oral 
argument to the jury, appellant’s counsel read word for 
word that part of 47(a) which he deemed favorable to 
the Transit Co. and argued the force and effect of that 
language. The jury was left in no doubt either as to the 


language of the section or as to the Transit Co.’s con- 
tentions with respect thereto. 


Even if 47(a) had been the only regulation placed in 
evidence in this case, the jury would really have had no 
alternative except to render findings against appellant. 
As was clearly shown by the evidence, Sanchez had the 
primary right-of-way under 47(a) and pursuant thereto 
had every reason to expect that the bus would wait until 
he cleared the intersection before beginning its left turn, 
regardless of whether the left turn signal on the bus was 
on or off. If any refusal of the Trial Judge to read 47(a) to 
the jury as part of his charge could have prejudiced any- 
one, it prejudiced appellees, Sanchez and Kunz, not the 
appellant. 
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ARGUMENT 
L 


Section 39(b) of Traffic Regulations Was Applicable; 
But Error, If Any, In Receiving It In Evidence, 
Though Harmless, Was Nevertheless Cured By 
Charge To Jury On Proximate Causation In Respect 
of That Section. 


Subsection (a) and the complained of subsection (b) 
of Section 39 of the Traffic Regulations were offered in 
evidence together and both read to the jury at that time 
by counsel for appellee, Sanchez, as part of his case 
against appellant. Subsection (a), of which the Transit 
Co. makes no complaint, prohibits a left turn (1) unless 
and until “such movement can be made with reasonable 
safety” and (2) “without giving an appropriate signal in 
the manner hereinafter provided in the event any other 
traffic may be affected by such movement”. Subsection 
(b), which is the only regulation pertaimmg to the mam- 
ner in which a signal of intention to turn shall be given, 
provides: 

“A signal of intention to turn right or left when 
required shall be given continuously during not less 
than the last 100 feet traveled by the vehicle before 
turning.” 

It is submitted that subsection (b) was applicable here- 
in and properly admitted in evidence. Morris v. Crump- 
ton, 259 Ala. 565, 67 So. 2d 800 (1953) Appellant argues 
to the contrary on the ground that the bus had come to 
a stop for a red light the duration of which and the time 
at which it became red were not shown, and that the 
regulation is not applicable to stopped vehicles. But that 
cannot be the law because the obvious purpose of the 
regulation is to furnish to other traffic which may be 
affected reasonable notice of a driver’s intention to make 
a turn. Lindig v. Breen, 268 Ky. 153, 103 S.W.2d 941 
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(1937) The only practicable and effective way to ensure the 
giving of such notice is to require unconditionally of all 
drivers that a signal of intention to make a turn be 
given in advance and continuously during an appreciable 
distance (100 feet in the District of Columbia which 
would be covered in approximately 3 seconds by a vehicle 
travelling at 25 M.P.H., the speed authorized by law on 
Constitution Avenue) prior to its reaching the point 
where the turn is to be made, or conversely, which would 
be travelled by a vehicle likewise moving at the lawful 
rate of speed, and approaching from the opposite direction. 
The combined distances travelled by each of such vehicles, 
both lawful, is in excess of 200 feet in 3 seconds. Such a 
requirement accordingly, to be at all effective, for the pro- 
tection of persons and property, must pertain without re- 
gard to such factors as the speed at which the potential 
left-hand turner is traveling, the speed of opposing and 
approaching traffic, the condition of the lights at the inter- 
section which he is approaching, whether when he reaches 
the light he may be obliged to stop either for an instant or 
longer, or merely to slow down before making the turn, 
or to any other factor which in the mind of the driver 
of the left turning vehicle could conceivably have a bearing 
on the question whether the signal should be given con- 
tinuously during the last 100 feet traveled before turning; 
for it must be obvious that each and every driver esti- 
mates each occurring situation differently, and if the plain 
language of the regulation should be open to each driver’s 
interpretation of its application, the regulation must be 
adhered -te,otherwise, every driver would be his own 
judge as to whether or when the signal of intention to 
turn should be given, and the result would be that little 
or no real protection would be afforded to other traffic 
and 39(b) would be rendered meaningless. No workable 
and intelligible regulation on the requirement of notice 
of intention to turn could possibly be qualified and refined 
by its own terms to depend for its applicability upon what 
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each driver happened in advance to determine as to what 
the situation would be at the intersection when he reached 
it. Likewise, no such refinements may be read into Sub- 
section (b). That section must have uniform application 
to all civil cases, regardless of administrative determina- 
tion for criminal prosecutions, and applies here whether 
or not the bus had to stop at the red light before making 
his left turn. Moreover, even the so-called “administra- 
tive interpretation” by a member of the staff of the 
Corporation Counsel, of Subsection (b) which appellant 
urges upon this Court is hardly definitive if read in its 
entirety as the lower Court heard it. In any event neither 
this Court nor the lower Court is bound by any such 
interpretation. Did appellee know of any such interpre- 
tation, and do any of the out of town drivers visiting 
our city know it, or do they rely upon our regulations 
as unambiguously written? 


However, if the Court below erred in admitting Sub- 
section (b), it was harmless. Even appellant concedes 
in this case that a signal of intention to turn given only 
at the time the turn is being made is not enough to com- 
ply with the regulation. Snyder v. Reeg, 86 Cal.App. 231, 
260 P. 600; Hansen v. Storandt, 231 Wis. 63, 285 N.W. 370 
(1939) It is true that the jury in this case could have 
found, not only that the bus driver, if he gave a left 
turn signal at all, did not do so prior to making his 
turn, but that if he had done so, this accident might 
have been averted. The verdicts against appellant, how- 
ever, in no wise depend upon any such findings. The 
evidence in this case (that the bus was the striking 
vehicle, colliding with the front left-hand side of the 
Sanchez car; that the bus driver failed to look for other 
traffic on Constitution Avenue after allowing the two cars 
which were ahead of Sanchez to pass him and which 
Sanchez was following through the intersection; that 
neither Sanchez nor Miss Kunz testified to noticing any 
left turn lights on the bus, although they did see head- 
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lights, ete.) would almost compel verdicts against the 
Transit Co., exclusive of Section 39(b), under either or 
both of regulation 39(a) which, inter alia, prohibits a 
turn unless it is reasonably safe to make it, (Morris v. 
Crumpton, supra; Hansen v. Storandt, supra; and see 
Coleman v. Chudnow, 35 A.2d 925 (Mun.App., 1944): 
Huddy Cyclopedia of Automobile Law, Vol. 3-4, Sections 
142-143); and regulation 99(c) requiring “full time and 
attention”; to say nothing of Section 47(a), relied upon 
herein by the appellant, which gives to left turning vehicle 
only at most a conditional and secondary type of right-of- 
way over oncoming traffic, which regulation will be dis- 
cussed in the topic to follow. All of the above mentioned 
regulations were placed in evidence as part of this ap- 
pellee’s case. 


However, even if error was made in admitting Sub- 
section (b), that error, although harmless as pointed out 
above, was nevertheless cured by the manner in which the 
Trial judge treated the point in his charge to the jury. 
Cf. Bryant v. Hall, 238 F.2d 783 (10th Cir., 1956). The 
Trial Court, in effect, told the jury that if the require- 
ment of giving a signal of intention to turn for 100 feet 
before the turn is made entered into their deliberations 
they were to give close consideration “particularly .. . 
as to whether or not any such failure to give such signal 
100 feet away before it (the bus) was forced to come to 
a stop by a light and stay there for an appreciable length 
of time, could be any proximate cause of any injury in 
this case.” It is apparent that in so doing the Trial Court 
gave to the appellant more than it was actually entitled 
to as a matter of law. 


It is respectfully submitted that appellant’s contention 
that the admission into evidence of Section 39(b) of the 
Traffic Regulations was prejudicial error is without merit. 
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Il. 


The Trial Court Did Not Err In Refusing Appellant's 
Requested Instruction No. 2 Which, Though Based 
On Section 47 (a) of the Traffic Regulations, Was 
An Incorrect Statement of the Law As Set Out In 
That Section. 


Section 47(a) provides: 


“The driver of a vehicle within an intersection 
intending to turn to the left shall yield the right-of- 
way to any vehicle approaching from the opposite dt- 
rection which is within the intersection or so close 
thereto as to constitute an immediate hazard, but said 
driver having so yielded and having given a signal 
when and as required by these regulations, may make 
such left turn and the drivers of all other vehicles 
approaching the intersection from said opposite direc- 
tion shall yield the right-of-way to the vehicle making 
the left turn.” 


Appellant’s Requested Instruction No. 2 is as follows: 


“The jury is instructed that under Section 47(a) 
of the traffic regulations the driver of a vehicle within 
an intersection intending to turn left, after having 
yielded the right-of-way to any vehicle approaching 
from the opposite direction which is within the inter- 
section or so close thereto as to constitute an imme- 
diate hazard, thereafter, upon making an appropriate 
signal, may make such left turn and the driver of all 
other vehicles approaching from the opposite direction 
shall yield the right-of-way to the vehicle making the 
turn.” 

It is apparent from a comparison of the two that the 
requested instruction was not only a watered-down ver- 
sion of Section 47(a) but materially differed from the 
provisions thereof in that the mandatory requirement to 
yield the right of way was omitted, and the instruction 
was based upon an assumption that the evidence unequi- 
vocally established a compliance with the condition prece- 
dent of having yielded the right of way. The trial Court 
was clearly correct in refusing to so charge the jury. Even 
had the instruction been drafted in strict conformity with 
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the language of Section 47(a), the Trial Court would have 
committed no error, certainly no prejudicial error, in re- 
fusing to read Section 47(a) into its charge to the jury. 


Section 47(a) in its entirety was placed in evidence by 
all of the parties in this case. It was read to the jury 
by counsel for appellee, Laureen Kunz, at the time he 
offered it. When appellant’s counsel offered it, he merely 
did so saying to the Court that “I don’t propose to read 
it.” It is understandable why appellant’s counsel chose 
not to read it in its entirety to the jury for a second time. 
Under 47(a) a left turning vehicle must “yield the right 
of way to any vehicle approaching from the opposite di- 
rection which is within the intersection or so close thereto 
as to constitute an immediate hazard,” and the Sanchez 
ear, if not actually within the intersection, was obviously 
so close thereto as to constitute an immediate hazard 
when the bus driver blindly and abruptly wheeled his 
vehicle into its left turn. Had he not been such a hazard, 
this accident would not have occurred in the manner in 
which it did occur, i.e., the right-hand portion of the front 
of the bus striking the front left-hand side of the Sanchez 
ear, knocking Mr. Sanchez out of the car to his left. Appel- 
lant, of course, was only interested in the last part of 
47(a) pertaining to the conditional and secondary right- 
oF et of left turning vehicles which provides that “said 

having so yielded and having given a signal 
when and as required by these regulations, may make 
such left turn and the drivers of all other vehicles ap- 
proaching the intersection shall yield the right-of-way to 
the vehicle making the left turn.” But in order to reach 
the jury with that latter portion of 47(a), counsel would 
have been obliged in all fairness to all parties to have had 
read the regulation in its entirety, and he quite obviously 
did not want to do that. He tendered an instruction which 
was calculated to minimize the mandatory portion thereof 
requiring him to yield the law provided right of way, and 
to accentuate by a Court given instruction an implication 
that he had so yielded the same and thereby became him- 
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self entitled to a preferential right of way. During his 
summing up to the jury appellant’s counsel again argued 
the force and effect of that part of 47(a) upon which he 
was relying and read it word for word to the jury as 
the Court had informed him was his right at the time it 
refused the request for subject instruction. There could 
have been absolutely no doubt in the minds of the jury 
either as to the language of the part of 47(a) which ap- 
pellant deemed favorable to it or as to appellant’s con- 
tentions in respect thereof. See McWilliams v. Lewis, 75 
U.S. App. D.C. 153, 155, 125 F.2d 200 (1941) 


All of the traffic regulations in their entirety and as 
placed in evidence in this case appear in this brief under 
“Traffic Regulations Involved”. In its charge to the jury, 
the Trial Court read none of them, leaving it for counsel 
to do so if they so desired, either at the time of placing 
them in evidence or during their respective summations 
to the jury. It is submitted that under the circumstances 
of this case, the Trial Court was not as a matter of law 
obliged to again read any one of the traffic regulations 
into its charge to the jury. Moreover, its declination to 
do so in part could not have affected the verdicts of 
the jury on the issue of lability, and, hence, would not 
justify a reversal of the judgments below. Prudential 
Ins. Co. v. Foster, (Okla.) 168 P.2d 295. The Court in 
that case said: 


“Hrrors in instructions as errors in practice and 
procedure generally, arexdeemed sufficient cause for 
reversal unless appears that the rights of the party 
complaining, have been prejudiced thereby. Usually 
the most certain indication that such prejudice has 
occurred will be found in the verdict. If it is sup- 
ported by the evidence and it can be said from a re- 
view thereof that the verdict would not have been 
different if the alleged errors had not occurred, then 
this court will not reverse a judgment based upon 
such verdict.” 
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As it was pointed out above, Section 47(a) in its en- 
tirety could have been of no real benefit to the appellant 
m this case because the Sanchez car had to be either in 
the intersection or so close thereto as to constitute an 
immediate hazard for the collision to have happened in 
the way in which it did. Appellant’s repeated assertions 
that 47(a) was the “whole theory” of its defense, etc., in 
itself shows appellant in this case was without any real 
defense. This is also pointed up by the fact that through- 
out the trial appellant repeatedly endeavored to urge that 
the Sanchez car came south on 23rd Street instead of 
east on Constitution Avenue where everybody placed it, 
and even argued to the jury that such was a probability. 


Under all circumstances that were brought out by the 
evidence in this case, the jury would have been almost 
bound to find against appellant, even if Section 47(a) 
had been the only traffic regulation placed in evidence. 
When Sanchez closely followed the other two preceding 
cars through the intersection, he had every right to rely 
upon and believe that the bus would, as was its obligation 
under 47(a), hold its position and let him pass before 
starting into its left turn. Hansen v. Storandt, 231 Wis. 
63, 285 N.W. 370, supra; Lindig v. Breen, 268 Ky. 153, 
103 S.W. 2d 941, supra. This would be so regardless of 
whether or not the left turn light on the bus was on or off. 
The bus driver was simply without justification in making 
his left turn when he did. He was clearly at fault, and 
that fault was the immediate and direct proximate cause 
of the colldision, and was practically admitted by his own 
deposition. 
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CONCLUSION 


In view of the foregoing, it is respectfully submitted 
that the judgment below in favor of appellee Sanchez 
should be affirmed. 


Respectfully submitted, 


Harry L. Ryan, Jr., 
Duane G. Derrick 
815 15th Street, N-W., 
Washington, D. C. 
Attorneys for Appellee 
Nestor D. Sanchez 
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Appellant 
v. 
LAUREEN KUNZ, NESTOR D. SANCHEZ, 


Individually and to the use of 
National Surety Co. , 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE KUNZ 


I. Counterstatement of the Case 


As stated in the brief for the appellant, the A B & W 
Transit Co., the appellee, Laureen Kunz, was injured, while riding 
as a passenger in an automobile being driven by the appellee » Nestor 
D. Sanchez, which was in a collision with a bus owned and operated 
by the appellant. Upon the trial of the case, the jury returned 
verdicts, in favor of both appellees. _ | 


In addition to the facts set forth, in the statement of the 
case, as contained in the brief of the appellant, the following facts 
appear in the record: ! 
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The appellee, Laureen Kunz, had dinner at Napoleon's 
Restaurant, with the appellee Sanchez and two other persons, at 
approximately 9:30 P. M. on the night of September 17, 1954 (App. 15). 
At the dinner period all four had two cocktails (App. 16). .The party of 
four drove from Woodley Road, where the car was parked, through 
_Rock Creek Park to Constitution Avenue, the appellee Kunz sitting on 
the front seat next to the driver Sanchez, and the other two passengers 
sitting on the rear seat (App. 16). At 23rd Street and Constitution 
Avenue, N. W., the Sanchez automobile was in collision with the 
appellant's bus (App. 17). At no time did she observe anything unusual 
about the speed of the automobile (App. 17). The collision happened 
_ about 12:25 A. M. (App. 29). The speed of Sanchez's car was estimated 
between 20 and 25 miles per hour and the car was operated in a normal 
manner (App. 23). There was no change in the manner, speed or be- 
havior of Sanchez after he had Martinis at Napoleon's and appellee 
Kunz had no feeling of apprehension in riding with him (App. 23). She 
observed only the headlights of the bus as the automobile approached 
23rd and Constitution Avenue and did not observe any directional light 
in operation (App. 24). The Sanchez automobile slowed down and then 
continued through on the green light (App. 25). Appellee Kunz has a scar 
on her face as a result of the injuries sustained in the collision (App. 22). 
She also sustained a ruptured kidney, a broken eighth rib on the left 
_ side (App. 30), a ruptured spleen which was removed by operation on 
November 23rd (App. 31). A member of the U. S. Park Police, Mr. 
Sinnes, who arrived at the scene of the collision at 12:45 A. M., 
testified that with respect to drinking, that both drivers, of the bus and 
_ the automobile, were apparently normal (App. 27). 


I. Summary of Argument 


The collision was brought about by the attempt of the bus 
driver, after having come toa full stop at the intersection of 23rd Street 
and Constitution Avenue, N. W., because of a red light, attempted to 
make a left turn in front of oncoming traffic and thus collided with the 
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automobile in which appellee Kunz was riding as a passenger. The sole 
negligence of the bus driver caused the collision and was responsible 


for the severe injuries sustained by the appellee Kunz. 


The trial Court properly admitted Section 39(b) of the 
Traffic Regulations, as there was no evidence as to the length of time 
the light was red at the time the bus was at rest at or in the intersection 


in question. 


Section 47(a) of the Traffic Regulations was read to the 
jury and put in evidence by counsel for the appellee Kunz. Its substance 
and import were argued to the jury as a part of the evidence. 


No prejudice to the appellant resulted from the denial of 
Transit's Requested Instruction No. 3 as the trial Court carefully in- 
structed the jury that damages, based on a mere possibility that they 
were caused by the accident, would not suffice to show that they were 
so caused (App. 105). : 


The basis for the trial Court's instruction as to compensa- 
tion for pain, discomfort and mental anguish was properly predicated 
on the testimony of Doctor Creer as to the nature of her injuries 
(App. 30) and the testimony of the appellee Kunz that, although she could 
drive an automobile, she had not done so since the accident (App. 16) 
and her testimony as to the pressure she still experiences, from the 
incision, caused by the splenectomy (App. 19) and as to the scar on her 
face (App. 22). : 


The question of assumption of risk was first raised by 
counsel for the Transit Company in the language of the trial Court 
“practically at the end of the trial of the case" and wholly on the basis 
of an entry in the hospital report of Sanchez with respect to an odor of 
alcohol (which has no odor App. 71) on his breath at 6:00 A. M. on the 
morning of the collision. For some thirty months or more, all of the 
facts as to the consumption of cocktails before dinner, on the night of 


the collision, were known to counsel for appellant, as the result of 
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depositions taken of both appellees. There is no single bit of evidence 
of negligence in the operation of Sanchez of his automobile, which could 
bring the doctrine of assumption of risk or attach contributory negligence 


to the appellee Kunz. 


I. Argument 


| 1. The trial Court allowed counsel for the appellee Kunz 
to read to the jury the regulation (47a) which was the basis for the 
Appellant's Requested Instruction No. 2 (App. 94) and all counsel were 
permitted to argue its applicability. No prejudice could attach to the 
appellant , from the Court's refusal to instruct the jury according to the 
specific language of the requested instruction. 


2. And, too, with respect to the admission by the Court of 
Section 39(b) of the Traffic Regulations, the Court carefully discussed 
its applicability to the facts which the jury could find (App. 103) and the 


matter was fully presented to the jury by counsel for the appellant in 
his argument to the jury. 


3. To have submitted the issue of assumption of risk to 
the jury, whether by way of an amendment to the pleadings, as sought 
by counsel in the last hours of a four day trial, or by some other means, 
would have been to do violence to a well accepted rule that no issue should 
be submitted to a jury without some evidence to support it. 


As was said in Gunning v. Cooley, 281 U. S. 97, 74 L. Ed. 
725: 

"A mere scintilla of evidence is not enough 

to require the submission of an issue to a jury." 

Here, there was no evidence that the appellee Sanchez was 
to any degree, affected in his operation of his automobile by the cock- 
tails he had consumed some two to three hours before his automobile 

was in collision with the bus. And, of course, there was no evidence 
that he was to any degree responsible for the collision. 
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This rule is followed in the case of R. J. Reynolds Tobacco 
Co. v. Newby, 145 F. 2nd 768, 769. 


I have no quarrel with the finding of this Court in Weber v. 
Eaton, 82 U. S. App. D. C. 66, 160 F. 2nd 577 (1947) as the basic 
element there, and not present here, was the fact that it was negligence, 
brought about by the alcohol he had taken, which was the cause of a 
collision. And, upon the same basis, this case is unlike that of 
Quisenberry v. Herman, U. S. App. D. C. (March 28, 1957). In both 
cited cases, the drinking immediately preceded the collision, and, in 
both cases, it was the action of the driver which brought the automobile, 
in which the plaintiff passenger was riding, in contact with another object. 
There was no basis upon which the appellee Kunz could have reasonably 
concluded that she was assuming any risk in riding as a passenger. 


4. Pain is obviously subjective and no doctor, however 
profound, can do better than to rely on the patient's expression of pain. 
Of course, from his professional experience, the doctor knows that 
certain conditions should produce pain. The existence of some condi- 
tions is doubtless a medical question. Pain and its intensity, however, 
is equally within the peculiar knowledge of its lay victim. 


Doctor Creer testified as to the nature of the appellee 
Kunz's injuries - a ruptured kidney, a broken rib, a ruptured spleen, 
which required removal. The victim, the appellee, testified as to the 
pain and discomfort, nervousness and fear to drive an automobile which 
she experienced up to the time of the trial. 


I find no fault with the decision, cited by the appellant, 
United States v. Clapp, 63 F. 2nd 793, 795, with respect to the rule 
that the existence of a duodenal ulcer is a question for expert medical 
opinion. It can have no bearing on the right of the victim of serious 
injuries to testify as to the pain involved, and the ability of a jury to reach 


its own conclusion as to the pain involved as the result of those injuries. 
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5. Nor is the case of Kasmer v. Sternal, 83 U. S. App. D. C. 
50, 52, 165 F. 2nd 624, 626 (1948) in point here. We are not here 
concerned with evidence as to what may have caused a cancer, or by 
analogy , the injusies sustained thereby. The jury could only conclude 
that the appellée: ‘Kunz's injuries were caused by a collision. Dr. 
Taylor, who examined the appellee in December of 1956, stated that 
the nervousness and speeplessness about which she complained was 
"possibly" due to the shock of the accident. The Court instructed the 
jury with exceeding care to the effect that a mere "possibility" would 
not suffice (App. 105). But surely the jury need not disregard the 
victim's own testimony of her own good health before and her symptoms, 


including pain, after the collision. 


IV. Conclusion 


The appellee Kunz respectfully submits that the appeal 
should be dismissed. 


Respectfully submitted, 


F. JOSEPH DONOHUE 


503 D Street, N. W. 
Washington 1, D. C. 


Attorney for Appellee Kunz 


Of .Counsel: 
DONOHUE & KAUFMANN 


503 D Street, N. W. 
Washington 1, D. C. 











